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Divers Reſolutions and Judgments given upon 
ſolemn Arguments, and with great Deliberation 
and Conference of the Reverend Judges and Sa- 
ges of the Law, of, Caſes in Law which were 
never reſolved or adjudged. before: And the Rea- 
ſons and Cauſes of the faid Reſolutions and Iudg- 
ments: Publiſh'd i q tenth* Vear of the moſt | 
High and moſt IIluſtrious FAME S King off 
| England, France and Ireland, and of Scotland the 
46. the Fountain of all PrErr and Jus T1 E, 
and the LITE of the Law. 
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a 1 
* 


— * 8 "M OO. 
With CITES: to 1 the BOOKS of the! 
| COMMON LAN, as well Antient as Modern. 4 
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Proviſum "Y — & conceſſum, quod tam majores, mew mi- 
noves juſtitiam babeant & recipiant in Curia Domi Regis. Marlb. 
Annò 52 H. III. Cap. 1. 
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Kingdom, whereby this 
Realm ws goverited' abont - 
1100. Fears, pat, of the 
the and SiVjett © th 
E the Au bor ſhalt felt. 
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intitled,” the” Mirror of egen 
9 J altices — to the of Jules. 
irtues 


* p 
4 CY oY 4 


, Virtues and Subſtances 
iy —  , Smbellies which T Have 


obſerved, and which have 
been uſed by holy Cu- temps 
ſtoms ſince the Time of per ſaint Uſages, &c. 


King Arthur, &c. 
Cap, 1. Sed. 1. And ſoon after. The 
be ba) Law whereof this Sum- 
Scripture. 
Why they 
by holy Scripture; and 
becauſe it is generally gi- 
ven to all, it is therefore 
called Common. And for 


mon Law 
Councils gene- 
ral ar Parlia- 
Menfs. 


4 but this, this alone of An- 

A tiquities, is by general 

Councils or Parliaments 

permitted. to. be uſed by 
4 holy Uſages, c. 

n this, Book in 

eppeareth the whole Frame 


of the. antient Comma 


Laws of this Realm, as 
by theſe few- Particulars 
hal appear: As the Di- 


tbe Courts of Fuſtice (whioh 

are officinæ legis.) And 

—4 b Pare firſt of the High Court of 
Cro. Arg. 54 Parliament, which Court ts 

5 mentioned | before hy tbe 


The High 


or Parliament, and cap. 1. 
ſect 3. King Alfred or- 


, 4 


To the READER. 


mary is made, is, of an- eerie” des auncient nſages 


2 cient Uſages warranted - 


that there is nd other Law Prſque cela, ele un danti- 


Communium contextum 


verſity and Diftiuttion of 


Name of Council general. 


- parliamenti, tum cap. 1. 
daineth for a Uſage per- eck. 3. Le Roy Alfred 
petual, that twice in the ordeigna pur uſage perpe- 

FVear, or oftner if Need tuell, que a deux forts per 
be, they ſhall aſſemble lan, ou pluis ſovem pur mi- 

themſelves at London to tier, in temps de peace ſ⸗ 

treat in Parliament of aſſembler” a Londres 

FX the Government of the parliamenter ſur Je guide- 


«4 " 
£ 1 


lonque ceo que jeo trova 
les vertues & les ſubſtan- 
ces imbellies, & puis le 
le Roy Arthur uſes 


It paulo poſt. La Ley 
dont ce ſumme eſt fait, eſt 


garrant de ſaint Eſcripture; 
& pur ceo que eft general- 
ment done a touts, eſt ap- 
pelle Commune. Et pur 
ceo: que nul auter Ley eft 


quitzes* in Coumcells gene- 
ralls ou Parliaments eſt 
ſuffer deftre uſe per ſaints 
Uſages, Se. | 


Totum fere antiquio- 
rum hujus regni Legum 


habet hic liber, (ut hiſce 
particularibus ſatis lique- 
bit): cujuſmodi ſunt Di- 
verſitas & Diſtinctio Cu- 
riarum juſticiæ (que ip- 
ſius ſane Legis ſunt offi- 
cine) Primum itaque de 
ſuprema Curia parliamen- 
taria, quæ cum ante me- 
morata ſit appellatione 
Concilii generalis ſive 


Pur 


ment 


| " 
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ment del people de Dieu, People of God, how they 

coment gents ſoy garderent ſhould keep themſelves 

e pecber, viverent en qui- from Sin, ſhould live in 

, receiverent droit per Quiet, and ſhould receive 

ertain uſages & ſaints Right, by certain Laws 


om © © 


/ Fudgements, Oc. and holy Judgments, Sc. 
4 2. De Curia Cancel 2. In the Court of Cap. 1. Sed. 4. 


Chancery. It was ordain- — nmny wy 


ed, that every one, upon Cap. 5. Sec. 1. 
Complaint, ſhould have | 


ariæ. Ordeign- fuit que 
heſcun eyt del Channcery 
e Roy briefe remedial a [a 


plaint ſans nul difficultic, 
— 
I temps le Roy Al- 


race, eins ſueront touts 
riefs remedials, granta- 


es come de Det per vertne (as of Duty,) by virtue of 

m ſeremem, &c. an Oath, Cc. 

2 3. De Banco Regis, 3. The King's Bench. cup. . be ju- 
ſce bieſe Fuſtices teignants Chief uſtices holding mg 
e. plees le Roy. Et deinde, Pleas of the King. And 1 
D alice de chiefe Fuſtices ſoon after. To the Office 


ems, & les torts & les 


ed neſtoit nul briefe de 


pent les tortonious Fudge- 


out of the King's Re 


cery, a Writ remedial, 
+ without any Difficulty, 


Oe. 


In the Time of King 
Alfred there was no Writ 


of .Grace,. but all Writs 
were remedial, grantable 


of the Chief Juſtices be- 


longeth to redreſs and 


F. rows dauters Juftices re- puniſh by Writ the wrong- 
He efſer 69 punier per briefe, ful Judgment Wrongs, 
en- Luidaut de faire vener and Errors of other Ju- 


evaum le Roy les parties 


riefe original; Et per de- 


* ant tiels Fuſtices ſont with the original Writ. 
red * Priefes pledables, re- And before theſe Juſtices 


purnables & terminables, 
mention eft fait devant 
Roy meſme, &c. Et cy 
ent a Jour office q oyer ES 
miner touts plaints faits 


eng dentour le Roy: Et 
s Goales deliverer des 


p le Record oveſque le 


Perſonal torts faits a 12 


ſtices, And to cauſe to 


come before the King the 


Parties and the Record 


are all Writs pleadable, 


retutnable, and determi- 


nable where it is menti- 
oned, before the King 


himſelf, Oc. It belongeth 


alſo to their Office, to 
hear and determine all 
Plaints of perſonal 


A 3 rongs, 


— 


4 


Wrong, done within 12 
- Miles of the King: And 
1 deliver the a of 
Priſoners deliverable: 
And to determine all that 
ſtices in Eire, and more 
or leſs according to the 
Nature of their Com- 
miſſion. \ | 
Cap. 4. Set. 4. 1 Foun 18 cl 
Err of Mon Pleas. To the Ju- 
. ſtices of the Bench Pow- 
er is given to take Fines, 
to hear and determine 
rand Aſſiſes, Common 
leas, Sc. YG ' 
Cap. codem. © F. The Court of Ex- 
The Court of chequer. Moreover the 
Exchequer. Barons of the Exchequer 
have Juriſdiction over the 
King's Receivers and Bai- 
liffs, and of the Aliena- 
tion of the Fiefs (or Fees) 
and Rights belonging to 
the King, and to the 
Rights of his Crown, Ec. 
. Juſticiarii itineran- 
tes, or Juſtices in Eyre. 
The Kings do Right to 
all Men by their Juſtices, 
Commiſſioners itinerant, 
aſhgned to have Conu- 
ſance of all Pleas. In Aid 
of ſuch Eires, the Sheriff s 
urns, and Views of 
Frank- pledges are neceſ- 


Cap. 1. Sect. 3. 
The Office ot 
Juſtices in Eire, 


fary. And all thoſe whom 
the good Men of ſuch 
Enqueſts did indict of a 
capital Offence, the Kings 
were wont to deſtroy 


To the. R EAD R. 
termi ner quant que eſt ter. 
minable per Futice er 


Commiſſion, 


aux Fuſtices del Banke « 


miner les grands aſſiſts 


priſoners deliuerable: et 


rams, & plais ou mein 
ſolangue le nature de lou 


4. De Curia placlto- 
rum Communium. E. 


quenx poyer eſt done de pren- 
dre fines, de qyer and ter 


Common Plees, &c. 

5. De Curia Scaccari 
Ouſfter ceo onnt les Bara 
del Eſchequer juri/diftia 
ſur les Receivors & ki 
Baylifes le Roy, & ſu 
Alienation des Fiefts & 
droits appendants al Ry 
K al dropt de [a Cora, 

* 


6. De Juſticiariis itine- 
rantibus. Les Royes fen 
droit @ touts per lour Jr 
ftaces Commiſſatres erramt 
aftienes a touts Plees. H 
ayd de tiels Eires ſol 
Tornes del Viſcounts necth 
ſaires, & Views de Frank 
pledges... Et quant gu 
bones gents a. tiels Bt 
queſts enditerent de ped 
mortel, ſoloyent les Roh 
deſtruere ſens reſpons, f 
queuæ uſages durant unten 
en Aermaigne; mes h 

pv gars 
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garram de pitis & de 
mercie (& pur ceo que Ja 
frailtie de bome ne fe poit 
tener de pecber 55 ahſti- 
netice ne ſors q la grace 
de Dien) Attord eft quel 
un Appellee ne Inditee ſoit 


defttoy ſans reſpons. 


”, De Curia Vicecomi- 
tis (quam Turnum voca- 
mus) de qua ſupra dici- 
tur. Les Viſconts daun- 
cient ordinance tenont aſ- 
ſemblies generalls deux 
foits per lan en cheſcun 
Hundred, ou touts les fief- 
tenants deins le Hundred 
ſont obliges de vener per 
le ſervage de lour fiefs, 
ceftaſcavoir, un foits apres 
le $. Michael, & autrefoits 
apres la Paſche. Et pur ceo 
que les Viſcounts a ceo faire 
fort lour Tornes de Hun- 
dred, ſont tieis venues ap- 
pels Tornes des Viſcounts : 
Ou aus Viſcounts appent 
denguirer de touts pecbes 
perſonels, & de touts cir- 
oumſtances de peches faits 
en ceue Hundred, & de 
torts des Minifters le Roy 
la Roigne, & de torts 


faits an Roy & al Cm 


minalty del people ſolong; 
es points apantdits en 
tes diviſions de pecbes. 


. - 


without any Anſwer'; 
which Uſages are yet in 
Practiſe in Almaigue: But 
by Warrant of . Pity and 
y (becauſethe Frail- 

of of Man cannot refrain 
om Sin, unleſs God of 
his Grace give him Abſti- 
nence) It is accorded, that 
no Appellee or Indictee 
ſhall be deſtroyed with- 


out Anſwer. 


7. The Sheriffs Torn, Cap. 1. Sect. 16. 
whereof Mention is made De Turais. 


before. The Sheriffs of 
antient Ordinance, do 
hold general Aſſemblies 
twice a Year in ev 

Hundred, whether all the 


Freeholders within the 


Hundred are bound to, 
come by the Service of 
their Fiefs (or Fees) that 
is to ſay, once after Mi- 
chaelmas, and another 
Time after Eafter. And 
becauſe the Sheriffs for the 
doing hereof make their 
Turns (or Courſes) thro? 


the Hundred, ſuch Aſſem- 


blies are called, the She- 
riffs Turns. Where, it be- 
longeth to the Sheriffs, to 
enquire of all Offences 

rſonal, and of all the 
CT ons of Offen- 
ces, done in thoſe Hun- 
dreds; and of Wrongs 
done by 

ueens Miniſters ; and of 

rongs done to the King 
and to the Commonalty, 


A 4 according 


the Kings and 


# 


* To the R 
dn to the Articles 
foreſaid in the Diviſions 
L330) enn 


of Offen ces 
8. Leets ou Courts des 
Views de Frankpledge. 
Concerning theſe Aſſem- 
blies, firſt, it is thus or- 
dained, That every Hun- 


t. Seft.1 7. 
Dey ilu Fran- 
ciplegii. 


a Year, and not only Free- 
holders,” but all of the 
Hundred, as well Stran- 
gers as Denizens, from 
12 Vears upwards (except 


— 


bots, Priors, and all reli- 


Earls, Barons, and Kts. 
married Women, Perſons 
dumb and deaf, Diſeafed, 
Baſtards, and Lepers, and 
thoſe that are Deciners 
elſewhere) to inquire of 
the Pomts aforefaid, and 
of the Articles following; 
and that, not by Bond- 
men or Women, but by 
the Oaths of 12 Freemen 
at the leaſt, for a Bond- 
man cannot indict a Free- 
man, nor no other that is 
not receivable to do Suit 
in the ſame Courts. And, 
becauſe it was anciently 
- ordained, That none 
ſhould abide in the Realm, 
if he were not in ſome 
Dezeine (or Tithing) and 
undertaken for by Free- 
men, the Hundredors are 
once a Year to View the 
Frankpledges and the 


— 


dredor ſhall aſſemble once 


rchbiſhops, Biſhops, Ab. 


gious People and Clerks, 


L A 1 4 
o 2 * ** : 4 


8. Leets ou Courts des 
Views de Frankpledge. 
De cellesgaſſemblies pri- 
miers eſcort ainſi ordeigne, 
que che ſcum Hundredor fait 
common aſſemblie un -foits 
per an, & nemy ſolement 
de fie ſtenants, mes de touts 
del Hundred eſt rangers & 
denizens de 12. ans enſu- 
is, forſpriſe Archieveſ- 
ques, Eveſques, Abbes, Pri- 
ors, & touts gents de re- 
ligion & touts Clerks, 
Counties, Barons, & Che- 
valiers, femes eſpouſes, 
firds & Mutes, Malades, 
fols-naiſtres, & meſeaux, 
ceux que ſont ailors en 
dezein, pur enquir des 
points avantdits & des 
articles ſuivants, & nemy 
per ſerfs ne per femmes, 
mes per les ſerements de 
12. fraukbommes al meins, 
car ſerf ne poit nul frank- 
homme inditer, ne uu 
auter que neſt receivable a 
ſute faire en meſmes les 
Courts. Et pur ceo que 
ordeigne fuit ancientment, 
que nul ne demurraſt en 
le Roialme fil ne fuit 
en dezeine &  plevy de 
frankhommes, appent aur 
Humdredors de Viewer un 
forts per lan les frankpledges 
& ts pleuies; & pur 
'cco font” tiels | Views 
appel ls 


yy 


appeils Views de Frank- 


die of 
%. 


9. De Curia Comita- 
tus. Un conr} teiguont les 
viſconts de mois en mois, 
on de cing ſemaighns en 
cing ſolon lony greindure & 
largeſſe de pais: & celles 
courts ſont appelles Coun- 
ties, ou les Tudgments ſe 
font per Jes ſutors ft breve 
ne y ſoit: Et ceo eſt gar- 
rant de Juri ſdiction or- 
diuary. a+ cot 


10. De Curiis Domi- 
nicalibus, & Hundredo- 
rum. Lautres mean courts 
ſont les courts de cheſcun 
Seignior del fief, &c. 

11. De Curia pedis 
pulverizati. Et que de jour 
en jour ſoi haſtaſt droit de 


. eftrangers en faires & 


markets, come de poudrons 
ſolonque te ley Merchand. 
12. Court de Admi- 
raltie, Le Roy eit ſove- 
raigne juriſdict ſur la mer. 


13. De Curiis Foreſtæ. 


Les minifters te Roy de ſes 


foreſts ont power per au- 
thority de Jour office, ' a 
mitter * gents al ſerem't 
fans breve le Roy pur le 
falvac de la pees & pur le 
doit le Roy, & pur le 
common pra, &. 


To the READ ER 


” 


Sureties: And there 
are ſuch Views called 
Views of Frankpledge. 
9. The County Court. Cap. 1. Se&.15. 
The Sheriffs hold a Court Tu County 
from Month to Month, 
or from five Weeks to 
five Weeks, according to 
the Greatneſs and Large- 
neſs of the Country: And 
theſe Courts are called 
Counties, where the Judg- 
ments are given by the 
Suitors, if there be 
Writ: And this is war- 
ranted by ordinary Ju- 
riſeition, | , Wan 3 

10. Court-Barons and 
Hihdfed-Courts. The os Ser fre- 
ther mean Courts, are the Caf, dred- 
Courts of every Lord of 


12 


: "AMC. . 


the Fee, Ge. 


11. Courts of Pipow- 

ders. And that frm Day — - 
to Day ſpeedy Juſtice be nf $a,” 
done to Strangers in Fairs Of mean 

and Markets, as of Pi- ru. 


powders, according to the 


Law of Merchants. 


12. Court of Admiral- 5 
ty. The King hath ſove- Gr of Ad 
raign Juriſdiction upon Pty 
the Sea. VV. | 
13. Courts of the Fo- | 
reſt. The King's Mini- — the 
ſters of his Foreſt; have ett. 
Power by Authority of 
their Office, to 87 
Men without the Ring's 
Writ, for the Safeguard 
of the Peace, and for the 
King's Right and the 
common Good, Ec. 

| Hes 


\ . 


To the R E ADE R. 


b treateth of the 
. of the Law, 45 


rere. . 


the © Serjeams and other 
-Pleaders. There are 
that cannot proſe- 

cute nor defend their own 
Cauſes in Judgment, and 
many which may not: 
Ad therefore are Coun- 
tors. neceflary, that that 
which the Phvnriff and 
2 oY. not or can- 
'by Ne wg 
do by their 

ty may Proctors, or 
riends. Countors are 
s kilful in the 
Lawof the Realm, which 
ſerve the Common Peo- 
ple to proſecute and de- 
fend their Actions in 


E (when need is) 


. | And alſo of Attornies, 
where among ft other Things 
it is ſaid, None may be 
an Attorney, which may 
| not be a Countor, tc. 
Cap. 1. Sed 3, Of the Miniſters of Ph 
fice, as Viſcounts, Chro- 
ners, Eſcheators, Bailiffs 

of Hundreds, &c. Alſo by 

the ancient Kings, Coro- 
ners 8 — N ny 
very County; She- 
riffs to 4 He the Peace 
when the Earls were ab- 
ſent from their Charges, 
and Bailiffs in lieu of 
Hundredors, Oc. 7 


Of Toe Fee, of 


Cap. 1. Sed. 3. 


72 Conntors, that is of 


ſcavem lour cauſes pronoun- 


Addit etiam, de legis 
Profeſſoribus, nempe de 
hiis quos Countors dici- 
mus, id eſt, Servientibus, 


& de aliis cauſarum acto- 


ribus. Plaſors ſort que ne 


ce ne deſendre en judgment 
O pluſors que ne poyent ; & 
pur ceo ſont Countors nece ſ 
faires, cy que ceo que plain- 
tifes & alors ne puyent 
ou ne ſcavent per eux me ſ— 
mes, facent per lour Ser- 
Jeants, o Procurators, ou 
amies. Countors ſont Ser- 
_ 8 la Ley del 
. ſervent al 

opte a pro- 
3 8 9 les 
ceux 5s miſter ount pur 


| Item de Atturnatis, 

ubi inter alia dicitur. N 

poet eſtre Atturney que ne 
— eſtre n &c. 


De Miniſtris Juſtitie, 
ſicuti de. Vicecomitibus, 
Coronatoribus, Eſchae- 
toribus,. Ballivis Hundre- 
dorum, &c. Auxy ordeig- 
nes fueront per viels Royes 
Coroners en che ſcun Coun- 
tie, & Viſcouuts a garder 
la peace quant les Countees 
ſoy demifterent des gards, 
& Balifes en lies de Cet- 
feiner, &c. 

De Regis Prerogati- 

« Vis: 


Hunde 
Foreſts, cbigfe Cities, chieſe 
Poris 4 is Mer, graunds 


r e ES ern BS. Jo. 


peremptoriis, hoc eſt, pla- 


vis: Siceme Deodands, A- 
lienation as Aliens on 
ſour rave, Wrecks, 

Ghattels des Felows & Be. 


endron; les primer Royes, 
& de remuaut de la Terre 
feefferont, les Countees, Ba- 
ron, Cbiualers, Serjeants, 
& . _ de les 
Royes pur les ſervices pur- 
views £3 ordergnes al de- 
fence del Realme. Or- 
4 yer oo jor de Ot 


755 Et que les — 
Hleut a e EE 


Capite primo agitur de 
Criminjbus, corumque 
diviſionibus ; De crimine 
leſz Majeſtatis, de Falſi- 


ficationibus, de Proditio- 77 


reaſon, 


ne, de incendiis, de wa 
micidio, de felonia, de 


durglaria, de raptu, &c. 
Secundo, de Actianihus, of 


de Judicibus, de Actori- 
bus, Cg. Tertip, de Ex- 
ceptionibus - dilatorils & 


eitis ad deve & (ut lo- 


I, the READER. 
As of Deo. 


22 * Alienation to A- 

1ena to A 
liens, Treafure found, 
Wreck, Waif, Eſtray, 
Chattels of Felons and 
Fugitives, Counties, Ho- 
nours, Hundreds, Sokes, 
Gaols, Foreſts, chief Ci- 
ties, chief Ports of the 
Sea, gr 


eat Manors. 
held the firſt Kings as 
their Right, and of the 
Reſidue of the Land did 
enfeoff the Earls, 3 
Knights, Serjeants, 
others, to hold of the 
Kings, Services 
vided 4 — 
Defence of the Realm. 
It ar ordained, that the 
hr's Fee ſhould come 
= = by Succeſ- 
fon of Heritage; and 
that Socage- Fee ' ſhould 
be partable between the 
Male Children; and that 


the Liege Lords ſhould 
have the Marriage. 4 


He treateth in the firſt 
Chapter of Crimes and their 
Diviſions ; of the Crime of 
Majeſty, of Fanſonnery, of 
— 


In the 2 of 
8s, of Actors, Ne 
In the third of Exceptions 
dilatory and peremptory, 
that is Pleas to the. Wet 
and in Bar, &c. Of Trials 


by Furies and by "A 
0 


quimur) in barram, &c. 


ef ulttainte, bf Chuilenges; 

off Furs, &c. lu the fourth 
of Juag mms, and therem 
Frriſdictiun, of Proveſs 
in criminal Canſes and in 
Actions real, perſonal, and 
mixt. So un in this Mir- 


Body 15 % the Cm mos 
Laus » of England. In 
My. Plowden's Commen 


taries fol. 8. in Fogaſſes 


Caſes» Bradſhaw Attorney 
General citeth this Book 


ſtices, le quel (ſaitb 


conqueſt. The: Meaning 


that the Book was made 


that the Text | of Lau 


which: be-citeth out of that 
of this 


Book; was: the Law 
m before the Conqueſt. 


I I 1 


. 
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ſequar faſtigia rerum, yet 
J will ſtay my Foot and fin 
my Staff. 4 while, for this 
grave and learned Aut bor 
will ſhew us in this Mir- 


ror the great Antiquity o 


the ſaid Courts of the Com- 
mom Law and particularly. 
of the High Court of Par- 


by the Name of Mirror des 
6) fuit fait devant le 


N taria, in caſu 
of: »Bradſhaw's was, not 


a 4 . | 4 Vy 
, 

LA. 
u 8 


De explorationibus cau- 
ſarum juramento 12 vi- 


rorum, & Duello: De 
attincturis, de Calumniis, 
de Pinibus, &c. 
de Sententiis judicialiter 


latis; & has dum tractat 


agit de juriſdictione, de 
Proceſſu in cauſis crimi- 
nalibus, & in actionibus 
realibus, perſonalibus, & 


mixtis. Adeo ut in hoc 
ſpeculo totum Legum 
Angliæ municipalium cor- 
pus perſpicue imo veriſſi- 
mevidereeſt.- Apud Ma- 
giſtri Plowaden Commen- 
Hgaſſei fol. 
8. Braaſbau Atturnatus 
generalis hunc librum ci- 
tando, ei nomen dedit 
Speculum Juſticiariorum, 


1 quel (inquit) fuit fait 


devant le Conqueft: Non 
interim intendens condi- 
tum fuiſſe gente hac non- 


dum fubacta, textum ve- 


ro Legis quem ex illo ex- 
cerpſerat, Legem fuiſſe 


huus regni ante devict- 


am hane Nationem. 
At (licet "ſumma" ſequor 


 faftigia rerum) componam 


greſſus, & baculum hic 
pauliſper figam, interea 
dum gravis noſter mul- 
tumque literatus author, 
in*hoc-ſug ſpeculo, im- 
menſam illam Curiarum 
Legis Communis nos e- 
doceat antiquitat 


amque 


Quarto, 


em, e- 


r ww JE © wp . . ... , ðᷣͤ a” 
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amque ſigillatim de ſu- 
prema parliamenti Curia, 
uſque a temporibus Bog 


Arthuxis,qui an a Chriſt 
nato 316. plus minus 
regna vit; Non quod fo- 
rum iſtud cæterave eo 
temporiꝭ inſtituebantur, 


ſed quod tractatu ille ſuo 


To the R EA D E R. 
liament aver ſiuce the Time 


reigned... about the Tear f 
aur Lord $16. not that this 
Curt andthe Reſt, were in- 

ſtituted then, but that tho 
Reach ef his Treatiſe en- 
tendeth no higber than to 
uit , the Laus and 


nullas ſibi propoſuit ſupe : *Uſages f this Realm con- 


riorum ætatum Leges ac 
Conſuetudines hujus reg- 
ni deſcripſiſſe, {ed has ſo- 
lummodo que, regno. e- 
juſdem regis & exinde 
inſenuerant. In medium 
(ut Wannen eta 
tutum a Rege A red ſan- 
citum, tam de Curia hac 
parliamentaria bis in an- 
no conyocanda Londini, 


| quam ut ternum hujus 


magni honorandique Mag- 
natum Conventus indica- 
ret inſtitutum, 1. ad ſub- 
ditos a delinquendo deti- 
nendos, hoc eſt, ut de- 
licta, tum bonis cautiſque 
legibus tum debita earun- 
dem executione anticipa- 
rentur; 2, Ut tuta tran- 
quillaque ſit vita . homi- 
num; 3. Ut fixis quibuſ- 
dam Sanctionibus, ſanc- 
tiſque Judiciis jus unicui- 
que fieret, eatenus nimi= 
rum ut rectius juſtitia 
miniſtraretur, ut quæſti · 
ones & in Lege ambigui- 


tates altiſſima hac Curia 
parliamenti enodarentur, 


in certitudinem redi 


rentur, & dijudicarentur. 


tinued fince the Reign f 
vou have heard) a Statute 
King Altred, as well 
concerning . the holding of 
this Court of Parkament 


fawice  £VETY ear rat the. 


City London, 46. to m- 
niſeſt the threeſold End of 
bis great and honourable 
Aſſembly of Bftates : Firſt, 
that b Subjeth.migbt be 
kept from aſſondiag, that 
15, that Offences migbt he 
prevented both hy good and 
Provident Laus and the 
due Execution tberaaſe 
Secondly, That Men might 
live ſaſely in uiet: And 
Thiralyj, That all Alen 
might. receive Fuſtice hy 
certain Laus and boly 
Judgments, that is, to 
the.End that Juſtice night 
be the hetter adminiſtred, 
that Queſtions. and De fes 
in Laws. might be hytbis 


High Gurt of Parliament 


explained, reduced to Cer- 
tainty, and adiudged. 
* A b 1 


*4 


— 


This 
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To the R E A DER. 


Dis Cut, Who, the 
of ſupreme Curt of this 


Reahn, is a Part of the 
Frame 


of © the Common 
and in ſome on” 
dor h — 3 | 


'Eordnig to _ 
Couyſe of the —— Late, 
as is appoaroib in 39 Ed. 
J. fol. 2 be ſhort, © 
bis Curt it is truly faith, 
Si vetuſtatem ſpectes ef 
antiquiſſima, ſi dignitatem 
eſt honoratiſſima, ft juriſ- 
W ru 


And where Queſtion bath 
deer” made "whether this 
Court of Parliamem conti. 
vned during the Heptarr hy, 
ler the Nerurus themſelves 
make anſwer. King Ina 


— bis Parliamem thus 


bab been” antciently 
— imo Datin 
whith Tranſimion I have): 
0 m Dei graria Weſt⸗ 
Sauonum Rex, exhorta- 


tione & doQrint Cenretes 


parris mei, & Heates' E- 

mel, & —_ 
watdes Epiſcopt mei, & 
emmum Aldremannorum 
meorum & ſeniorum Sa- 
pientum regni mei, mul- 
taque congregatione ſer- 


ſalute animarum noſtra- 
rum & ſtatu regni mei, 


Conſtitui rectum ( onju- 


gium, & juſta judicia, 
pro ſtabilitate & confir- 


—— Dei ſolhcirus de ue 


Hoc, cum fit forum in 
hoc regno plane ſupte- 
mum, pars eft ſtructuræ 
jurium municipatium, & 
nontrunq;ſecund. frequen- 


tem illum & uſitatum in 


— Communi ordiner 

gal 1 habet procef- 

tw, 3 in 5 K 2. 10. fol. 
t, ut 


prey marie rt de 
hac Curia, & veruſt atem 
Ges ef eff ae es 
raniratem ft TOS 
ma; f hiriſhd inen ef 
rapecifſima. ſe | 
ſtionem quod at- 
tinet, utrum Curia hæc 
patliamenti in uf fuerat 
durante ilfa Heprarchia, 
W „ faera ipfa 
Inchoatio fui 
— — 4 Rege Ina, 
vjafmodr A 85 uti anti- 
fide in Einguam Lati- 
nam convertitur (que a- 
pid me eſt. traductio): 
Ego Ina Dei gratia Weſt- 
Kone Rex, exbortati- 
ons" Es alterna Cenredes 
paris mei, £7” Heddes 
Eprſcopt” mei, & ErKen- 
waldes' Epi oh mei, & 
ommum  Aldremarinorim 
menrum &. ſentorim Sa- 
en regius mei, niulta- 
regatione ſefvorun 
Der ſollicitus de ſalute ani- 
marum naſtrarum & au 
regni mei, Cunſtitui reltum 
Confngium, & jufta Me 1 
ca, pro ftabilitate & con- 
 firmatione 


” 


3er eee 
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Fo the RE A D E R. 


firmatioue pohali met, be- 
nigna ſedulitate celehrari: 
Et E ae Aldremannuo vel 
alicui de tota regimine no- 
Are 2 licaat abole- 
re 

Taub :uſmodi. fuit & Offa 
Rege Merciorum parlia- 
mentum, ejuſmodi Ether- 


berti Regis Kanciæ, & 


i, reliquorum e 


ca) Rex Edwardas, filius 
Regis. Aſredi, (de quo 
ſupra fit mentio) ante 
ex ionem illam hu- 
jus Nationis primus, con- 
venire fecit ad parlia- 
mentum Exoniz omnes 
Sapientes ſuos: Edwardus 
Re, admounit ommes. Sapi- 
entes ſuos qui ſuerins Exo- 
nie, ut inveftigarent ſimu 
& quererent e Dua 
eorum N. ay 

ante. ſuit, n 
facile conftabir hunc 
Sapientum Coventum, 
Optimates atque Commu- 


nitatem ad parliamentum, 


ſimul incluſiſſe. 


Rex Ethalſanut apud 
Grateleiam, ubi omnes 
regni Nobiles pariter ac 
Sapientes conveniebant: 
Erat hic Conwontus om 
um Nobilium & Sapientum. 
Imperante rege eodem a- 
lia N ed icta parlia 
mentaria inſeribuntur, & 


matione populi mei, be- 
nigna ſedulitate eelebrari: 
— nullo Aldremanno vel 
ui de toto regimine 
noſtio conſcripta liceat 
abolere 
The hike — 
holdew-by Offa King of ibo 
Mercians, and by Ether- 
bert King of Kent, and 


the Reſt of the ſcuen Kings. 


| 2828 


2 before 
aue the Fin, beld 4 
Parliament at Exeter, 
and callad thit her all bis 
LViſemen: Edwardus Rex 
admonuit omnes ſapien- 
tes ſuos qui fuerint Ex- 
nie ut inveſtigarent ſi- 
mul & guererent quo- 
modo pax eorum melior 
eſſe poſit quam ante fuit, 
&c. And it hall ewidont- 
ly appear hereafter, that 
this. conventus Sapien- 
tum iucluueu the: Lords and 
— of the Paris 


Ling Ethelſtan apud 
Grateleiam where” all the- 
Noblemem aud Wiſemen of 
the: Realm were 
tagether, here uu Con- 
ventus omnium nobilianr 
& ſapientum. In tbe 
Reign of the ſame NM 


other of his: Ats of Par- 


' Hament 


| 
| 
| 
| 
| 


liamem are ftiled and an 
riemiy tranſlated . 
Hec ſunt: Aticia-Exonie 
_que fapientes conſilio E- 
Regis inſtitue- 
runt, & iterum apud 
a & tertia vice 
apud ubi hæc de- 
finita mul & nnn. 
ſunt. | 
- King' Edgar, Serpent 
Pacificus,' at ſeveral Pla- 
ces enacted many Laus by 


the Coanmſel f his Wiſe- 


men: Here was Concilium 
Sapi entum, whoſe Acts of 
P arliamemt, 
ently tranſlated imo Latin, 
were intitled thus, Hæc 
funt inſtituta que Edga- 
rus Rex conſilio ſapien- 
tum ſuorum inſtituit, &c. 
Ang Etheldred at 
Woodſtocx; and tbeir 
Lats ordained by him and 
Bis Wiſemen: '' 


tion S omnis 


apud Woodſtock: And 


another Parliament by him 


and bis Wi ſemen, both 
Spiritual and Lay: Here 
was Concilium Tories. 
ſium” & laicorum': And 
filed another thus: Haec 
ſunt verba pacis & prolo- 
cutionis que Etheldred* 
Rex' & omnes ſapientes 
ej cum exercitu firma- 


yerunt qui cum Anylano, 


— 
* 
* 


Hoc eſt 
 conciliuniqq* Etheldredus 
Rex & omnes ſapientes 
ſur-condixer' ad emenda- 
uli mendationem pacis omnis 


wy 
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a temporibus antiquis 
traduntur, Hee" ſunt judi- 
cia Exonie quam Sapientes 


conſilio Etlielſtani Regis 
inftituerunt; 1 iterum apud 


Frefreſvam, & tertia vice 
apud | ubi bac defi- 
nita „ confir mata 


, Rex Edgarus 

mento Parificus /- locis 
prorſus disjunctis pluri- 
mas ſancivit L con- 
filio Sapientum + Erat hic 
Contilittm Sapientum ;' quo- 


being anci- rum Parliamenti actorum 


Latine priſcius reddito- 
rum titulus eſt, Hec ſunt 
inſtituta oo Edgarus Rex 


— W fuorune 


Z Ris Etheldredus apud 
Woodſtock, ibique ab 
lo' & ſuis faplentibus le. 
ges ſtabiliuntur: Hoe e 
Concilium quod Etheldre- 
dus Rex & omnes Sapien- 
tes ſur condiserumt, ad & 


populi apud Woodflock > A- 
lioque parliamento, ab eo 
& ſapientibus ſuis tum 
ſpiritualibus tum Laicis; 
Hic erat Cyncilium ſpiri- 
tualium &' laicorum. Et 
alterius titulum fecit, 
Hee ſunt verba pacis & 
Prolocutionis Ethel- 
dredus Rex & omnes * 
prentes ejus cum exer 

firmaverunt, qui cum Anu; 
c 75 * lano, 


10 


e 
F F344 * * 
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lano, Juſtino, & Gue Juſtino & Guemundo 
mundo, Stigrani filio ve- Stigrani filio venit- Ann 
nit. Item & aliud ha- held another Parliament at 
buit parliamentum apud Habam: Hæc inſtituerunt 
Habam, Hæc inſtituerunt Etheldredus Rex & ſa- 
Etheldredus Rex & S. pientes ejus apud Habam. 
pientes ejus apud Haha m OOO 

Rex Edmundus Londi- King Edmund at Lon- 
ni, quo ſummonuit & don, where he ſummoned” 
| Spirituales - & Tempora- both. the Spiritualty and 
les ſub nomine uno gene- © Temporalty, and called © 
rali Sapientum: Hic ob- them by one general Name 
ſerves Conventum Sapien- of Wiſemen : + Here was 
tum Spiritualium > Tempo- Conventus ſapientum Spi- 
ralium. Interpretem ves ritualium & temporalium. 
ro ipſum antiquum-audi-' But it is beſt to hear tbe 
re operæ pretium eſt, ancient Tranſlator himſeiß 
Edmundus Rex congrega- Edmundus Rex congre- 
vit magnam Synodum di- gavit magnam Synodum 
vini ordinis & ſeculi apud Divini ordinis & ſeculi 

ondoniæ civitatem in apud London' civitatem 

ancto Paſebhæ ſolenni, in ſancto Paſch. ſolenni, 


re e Fs. Li 


1amentorum.ejuidem ita Parliaments heginneth thus, - 
\ S habet, He fan inſti- v4 Hæ 4 ſunt inſtitutiones 
ut iones quas Edmundus quas Edw. Rex & Epiſ- 


o 


1 dex & Epiſcopi ſui cum copi ſui cum ſapientibus 


lapientibus ſuis inſtitue= ſuis inſtituerunt apud Cu- 
unt apud Culinconam, Ge. linconam, &c. & pauio po, 
t paulo. poſt, Ego Ed - Ego Edmundus Rex man- 


c. Initium alterius par- &c. And another of bis- 


undus Rer mando &. 


ræcipio omni populo ſeni- 
rum & juniorum qui in 
gione mea ſunt, qui in- 
eftigans  inveſtigavi cum 
apientibus clericis & lai- 


5 


&: Per regem & vene- 
Mm Sapientum con- 
lium: Ibi erat veneran- 
m Concilium Sapientum: 
a 


Rex. Cunntus Winto- 
cheſter; by the King and 
the reverend Council of his 


do & præcipio omni po- 
pulo ſeniorum & juniorum 


qui in regione mea ſunt, 
qui inveſtigans inveſtigavi 
cum ſapientibus clericis 

& laicis. ** * 


King Canutus at Win- 


Wiſemen: There was ve- 


nerandum Concilium Sa- 
pientum: 


* 
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To the RE AD E R. 
Sic enim apud Majore 
parliamentum illud 3 


ien * For. ſo ua that 
Parliament being anci- 
em Tame tranſlated into 

Latin, called, but hear 


the Title it ſelf; Hæc 


ſunt ſtatuta Canuti Regis 
Anglorum, Danorum, 
Norvegar venerando ſa- 
pientum ejus Concilio ad 


laudem & gloriam Dei & 


ſui regalitatem & commu- 
ne commodum habita in 
Sancto Natali 
apud Wintoniam, &c. 


Al which and many. 
more are extant and publickly 


known, but I will add that 
which I read in the Legier 


Boot of the late Monaſtery 
tf. Saint Edmondsbury, 


dow in my Hands, of an 

ancient Haud-writing, 
.. wherein is cited a Parlia- 

mont bolder in the fiftb 
Tear of. this K. Canutus's 
Reign; but I will keep 
Silence, and let the Book 


it ſelf ſpeak. Rex Canu- 
70e an 4 laſt tus an regni ſui 5. vis. 
7 


nos ante 


Per 130. 


compilationem decreto- 


rum quæ an Dom. 1450. 
fuer compilat', an. 7. 


pontificatus Papæ Euge- 


nii tertii, & ante compi- 
lation aliorum canonum 
quorumcunque cunctos 
regni ſui prælatos pro- 
cereſque ac magnates 
ad ſuum convocans 
parliamentum in ſuo 
publico parliament” per- 
* 


KB, 


1 Domini 


plurd extant & ſatis ſu 
perque dignoſcuntur : at- 


Edmundi & penes me 


tum antiquo ſcripto, uli 


rumcunque, oumctos rigi 


ne redditum n 
Sed. inſcriptionem ipſam 
proferam, He ſunt fla. 
tuta Canuti, Regis An. 
glorum, Danorum, Norve- 
garum, venerando Sapien. 
tum jus concilio, ad lau. 
dem & gloriam Dei, & fui 
regalitatem, & commun: 
com modum, habita in Fano. 
to Natali Domini apul 
A intoniam, Ec. 

Quæ omnia & multi 


texam tamen quod leg 
in Libro quodam nuper 
Monaſterii Burgi Sandi 


exiſtente, charactere mul. 


citatur parliamentum de 
anno Regis Canuti quin- 
to: At ſilebo, & liber ip 
ſe de fe faciet teſtimoni 
um. Rex Canutus, 4 
uo regni ſui guinta, vide 


licet, Per centum E trigit 


ta anios ante compilatil 
nem Decretorum, quæ 


n Domin' 1150, fuer 


compilat, anuo ſeptini \ 
Pontificatus Pape Eugen 
tertii, & ante compilati 
nem aliorum Canonum qu 


ſui Prelatos, procereſſ 
ac magnates ad ſuum £0 
vocans Parliamentum, 
ſuo publico Parliament 

ö 


- 
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entihus per ſonaliter in 
po — ach & Adel- 
nodo Archiepiſcopis, & 
Ailwino 'Epifcopo's Elme 
hamenſe, E aliis Epi ſco- 
pis ipſcrum faffraganeis, 
ſeptem ducibus cum totidem 
Comitibus, necnom diver ſb- 
rum Monafteriorum non- 
nullis Abbatibus, cum 
quamplarimis gregariis mi- 
litibus, ac cum populi mul- 
titudine copioſa, ac omni- 
bus . adtunc in eodem 
Parliamento perſonaliter 
exiftentibus, votis Regiis 


praceptum & decretum fu- 
it, Quod Monafterium Sanc- 
ti Edmundi, Sc. 
omni juriſdictione Epiſco- 
comitatus illius ex- 
tunc imperpetuum fanditus 
liberum & exempt, Ec. 
Mufris Rex Hardicanu- 
tus prædicti Regis Canuti 
filius beres & ſucceſſor, ac 
ſui patris veſtigiorum de- 
wotus imitator, Ec. cum 
laude & favore Kgelnod" 
Dorobornenſis, nunc Can- 
" Tuarienſis, & Alfrici E- 
 borac* Epi ſcoporum, alio- 
rumque Epi ſcoporum, - ſuf- 
fragan, necnon cunctorum 
regni ſui mundanorum prin- 
eipum, deſcriptum conſtituit 
roboravitque præceptum. 
Qua immunitate dictum 
Monaſterium uſum fuiſſe 
non me latet, uſque ad 
diflolutionem inde, an. 


unanimiter conſentiemibus, 


fit. ab 


e & 12 
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To the RERD E R. | 
ſiſtentibus perſonaliter in 


eodem Wulſtano & A- 
delnodo Archiepiſcopis & 
Ailwino Epiſcopo Elm- 
hamenſe, & aliis Epiſco- 
pis ipſorum ſuffragan”, 


ſeptem ducibus cum toti- 


dem comitibus necnon di- 
verſorum monaſteriorum 


nonnullis Abbatibus, eum 


quamplurimis  gregariis 


militibus, ac cum 3 
a, ac 


multitudine copi 
omnibus adtunc in eodem 
parliamento perſonalit* 


exiſtentibus votis regiis 


unanimiter conſentienti- 
bus, præceptum & decre- 


tum fuit, quod monaſte- 


rium Sancti Edmundi, &c. 
ſit ab omni juriſdictione 


Epiſcoporum comit? illi- 
us ex tunc imperpetuum 


fundirus liberum & ex- 


emptum, &c. IIluſtris 
Rex Hardicanutus pred” 
Regis Canurifilius, heres, 


& ſucceſſor, ac ſui patris 


veſtigiorum devotus imi- 
tator, & c. cum laude & 
favore Ægelnod' Dorobor- 
nenſis nunc Cantuarienſis 
& Alfrici Eborac* Epiſco- 
por”, aliorumque Epiſco- 
porum ſuffragan*, necnon 
cunctorum regni ſuĩ mun- 


danorum principum de- 


ſcriptum conſtituĩt ro- 
boravitque præceptum. 
Which Immunity 1 know 
that the ſaid MoMaſtery beld 


until the Diſſolution _— 


— 


— 


— 


| "the Sword was not put up 
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5 To the RE AD E R. 
in the 31 Tear of the Reign 
of. King H. the 8. 
yet omit: many, and touch. 


only that which bath been 
controverted. It is - faid 
that Silent leges inter ar- 
ma, and that during all 


* the Time of the Conqueror, 


uo Parliament was lawful- 
ty aſſembled, &c. for Si- 
lent leges inter arma, and 
during all his Reign, either 


into the Scabbard, or if it 
were, the Hand was al- 


Ways upon the Hilt ready 


to draw it again. But 
that à Parliament was aſ- 
ſembled and bolden accord- 
ing to the Common Laws 
of England in William 
the Conquerors Time, it is 
evident, for that an Att 
eſtabliſbed at a Parliament 


den in the Reign of 


William the Congueror Was 
pleaded and adjudged to be 


' firm and good, and accord- 


ingly put in Execution 
the Judges of the Realm, 
which they neither would 
nor could have done if it 
bad been commanded hy 
che powerful Will of the 
Conqueror, and not eſta- 
vliſhed by a Parliament 
duly | xe according to 
the 

the Common Law. And 
therefore as well for Ma- 


 nifeſftation bereof, as for 
2 | l 


erm and Frame of 


W * : i a... 
* 2 * 


triceſimo primo Regis 
Henrici octav n. 
Sed, omiſſis quamplu- 
rimis, progrediamur, id 
tantum percurrentes quod 


controverſum fuerit. Silu- 


iſſe aiunt Leges inter arma, 
nullumque per omne tem- 
pus victoris legitime con- 
vocari Parliamentum, &c. 
filent enim Leges inter ar- 
ma, totoque ejus regimi- 
nis tempore, aut diſtric- 
tus nuſquam interquievit 
gladius, aut perpetuo ma- 
nus inſtitit capulo, iterato 
evaginatura. Convocari 
tamen Parliamentum, & 
juxta Leges municipales 
Angliæ teneri, regnante 
Willieim illo ſubactore, 
perſpicuum eſt, eo quod 
Actum ad Parliamentum 
Tub Wilieim Victore ſan- 
citum, placitando produ- 


cebatur, & fixum ratum- 


que fuiſſe adjudicabatur, 
executionique pariter a 
Judicibus hujus regni de- 


by mandabatur; quod eorum 


fuiſſet nec velle nec poſſe, 
ſi ex arbitrio dominantis 
Subjugatoris ſolummodo 
imperatum fuiſſet, & 
Parliamento ad normam 
Legis communis modo 
debito convocato non 
ſtabilitum fuiſſet. Quam- 
obrem, tam ad hoc 


enucleandum, quam ad id 


quod aſſerui plene de- 


monſtrandum, 21 E. 3. 


F. 60. 


* 
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To the READER. | 
Proof of that which bath 


F Goal iſte legitur caſus, 
Rex proſecutus fuit breve 
de Attachiamento (ut lo- 


quimur) ſuper Prohibiti- 
onem vers Leveſque de f. 
Norwich, de ceo que per lou - 
Labbey- de Seint Edmond. 


de Berrie fuit foundue per 


les progenitores le Roy, & of 


exempt de cheſcun juriſ- 


diftion dordinar que nul 


ordinar” viſit illonques, & 
que nul alaſt contre lordi- 


nance & le foundation a- 
vantdit, &c. Sur altercat 


que fut enter un Arſaſt 
jadis Eveſque de Norwich, 
& un B. jadis Abbe de 
Berrie, de les exemptions 
avantdits, en temps de W. 
le Conqueror, a fon Parlia- 


ment a certain jour ten, 


fait ordeigne per le Roy & 
per Larcheveſque de Can- 
terburie & per touts les 


auters Eve ſques de la terre, 


Countees, & Barons, Que a 
quel beure de cel temps en 
avant, que Leveſque on 
aſcun de ſes ſucceſſours fi 
alaſſent countre les points 
de la foundation & exemp- 
tion avantdit, que celuy 


que ſerra Eveſque pur la 


temps payera al Roy on a 


ſes heires 48; talents | 
T3 


auxy counta que le R 
manda ſa prohibition al 
Eveſque que il nent” my 


les fraunch* ne attempteroit © 


tes priviledges de Leſgliſe 
de Seint Edmond avant dit, 


CITY 
F WP 
- 


been ſaid, you ſhall read 
in the Book Caſe of 21 Fd. 
3. f. 60. a, b. that the King 
ned a Writ of Attachment 
upon a Probibition againſt 


the Biſhop of Norwich 
for that where the Abbey. 
St. Edmondsbury in 
the County of Suffolk was 
founded by the Progenitors . 
of the King, and exempt 
from all Furiſdiction of the 


Ordinary, and that no Or- 


dinary ſpould viſit there, 


and that none ſhould go 
againſt the [aid Ordinance 


and the Foundation: afore- 
| ſaid: That upon Contre-' 


verſy between Arfaſtus 
late Biſhop of Norwich 


and B. late Abbot of Bury, 


of the Exemptions afore- 
ſaid, m the Time of Wil- 
liam the Conqueror, at bis 


Parliament on a certain 


Day holden, it was ordain- 
ed by the King, the Arch- 
biſhop of Canterbury, and 
all the otber Biſhops of the 


Land, the Earls, Barons, 


&c. That at what Time 
the Biſhop of Norwich, or 
any of his Succeſſors, ſhonld. 
go againſt the Points of the 
Foundation, and Exemption 


preſaid, that the Biſhop 
or "the Time being ſhould 


pay to the King er to bis 


Heirs 30. Tales of Gold, 
and declared further, bow 
the Kiug ſent a Prohibition - 
a 3 70 
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0 the Biſhop, that be ſhould 


4 upon the Prebibition, which 


* 
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To the RE AD E R. 


i} ({cilicet Epiſcopus Nor- 


6 
not enter into the ſaid wicenſis) ien contriſtoant f 
Franchiſe, nor Attempt any la 'probibition, . fi ad. viſe ] 
Thing againſt the A at x en Labbey avantdit, 1 

the ail Church. of St. les fift ſummondre de mon- ! 
dmond, and that not ſtrer les charters de lour 
withſtanding the ſaid Pro. foundation, a tort G en WW * 

Hibition tbe then Biſhop of | f 

Norwich bad vifited the a 
Abbey aforeſaid, amd bad dit, que il fuit de rien 
3 4 the Abbot to ſhew culpable, & trove fuit per 
the Charters of their Fun- enqueſt quit fuit culpable, 
dation, wrongfully and in per que agard fuit que 
| Deſpight. of | our ſovereign les temporalties de Le- 

Lord the King; ubereumo veſque fuiſſent ſriſies en 
* then Biſhop pleaded Ie maine le Et fuit 
guilty, and be was adviſe a toute le Councell 
funk Guilty by the Verdift en droit de les be Wu, 
Y the Engqueſt. Wherenpon gue ils ne purr nul 
it mas adjudged, that the ment doner; Et hoc = | 
Temporalties of :the Biſhop bus de cauſis, 1. Eo quod 5 
ſhould be ſeiſed imo the Prohibitio, que lis fuit Wc 
King's Hands, But it was originalis, determinaba- di 

"adviſed and reſolved by al tur ſententia de Prohibi- 

* uages, that in Right one lata, que les tempo- 20 
Talents they could ralties fueront ſeifies en Y 

- — =, Judgment, for two la maine le Roy, quod 7 

Cuuſes, 1. For that the aptum tunc temporis in — 
Prohibition was the original ejuſmodi lite fuit judici- lis 
Suit, and that was deter- um: 2. De les beſans, , - 
mined by the Fudgment in ceſt un eſpeciall peine que Ea 
the Probibitich. that the eft ordeigne en la Parlia- a 
Temporalties of the Biſhop ment de ce0, #/ſint que ceo * 
Should be ſeiſed into the 72 5 rien dependaunt 
King's Hands, which then pr original: 75 
F 
that Suit. 2. Concerning the mul & a Judicibus Fat Con 
E alents, they were a Penal. dicabatur, Epiſcopum £2 
ty ordained by Parliament N orwicenſem dictæ pœenæ ſu 4 
mn that » ſo that the talentoram jacturam fe- - 15 
Penalty hag 0 Dependance cifle Regi, fo ormulamque Aug 


ts (Scire ſacias) Epil- 


copo 
# Þ 


copo ea de re concedendam 
fuiſſe: Qua conceſſa com- 
paruit Epiſcopus & fecit 
reſponſum, & deinde, 
judicium ferebatur, quod 
Rex recuperaret talenta, 
prout ex eo caſu judicia - 
liter deciſo clare eluceat. 
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paſe, "which was 
_ accordingly, 
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EADER. 
is. the original Suit ; but 
it was adviſed and reſolved 
by the Judges, that the 
Biſhop - of Norwich bad 
forfeited the [aid Penalty 
of the Talents to the King, 
and that they ought to 
grant a Scire fac. ro the 
then Biſbop fur that Pur. 
granted 
upon which 


Writ the Biſhop appeared 


Qui fi forte caſus Op- 
bonentes non latuiſſet, 

abunde eis ſatisfactum 
eſſet. Et inſigne hoc ju- 
dicium fidem facit de 
antiquo illo tractatu cu- 
jus eſt titulus, Modus te- 
nendi Parliamentum: Hic 
deſcribitur modus quomodo 
Parliamemum Regis An- 
liæ F Anglicorum ſuorum 
tenebatur tempore Regis 
Edwardi ſii Regis 4. 
theldredi; qui quidem 
modus fuit per diſcretiores 
regui, coram Will. Duce 
Normanniæ, 
re & Rege 


emporibus & & 
ceſoribus ſuorum Regum 
Anglie wſitatus : Quo 


and pleaded, 


c- 


and therenp- 
on Fudgment was gien, 
that the King ſbould reco- 
ver the ſaid Talents, as 
by the ſaid Book Caſe 
3 adjudged appear- 
as. > > 
Which Caſe if tbe Op- 
ponents bad ſeen or known, 
they would have therewith 
refted ſatisfied. And this 
notable Fudgment giveth 
Credit to | that antient 
Treatiſe intitled thus, (a) 
Modus tenendi Parlia- 
mentum. Hic deſcribitur 12. 
modus quomodo Parlia- 
mentum Regis Angliæ & 
Anglicorum ſuorum tene- 
batur tempore Regis Ed. 
filii regis Etheldredi, qui 
quidem modus fuit per 
diſcretiores regni, coram 
Willie? Duce Norman- 
niæ, & Conqueſtore & 
rege Angliæ, ipſo Con- 
puns = N 
per ipſum approbat* 
ſuis dene ſucceſ- 
ſor” ſuorum regum Ang- 
4 — lie 


(a) Pryn on 
4luſt. i. 2,3, &c. 
78, &c. 4 Init. 
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liæ uſitat': Vberein the 
the Aſſembly of the Kings, 
the Lords and Commons, 
according to the Manner 
continued to this Day, is 
ſet down, which I have in 
a fair and very ancient 
ritten Hand, whereby it 
is manifeſt that Conventus 
Nobilium & Sapientum, 


King's Demeſnes before and 


in the Cunqueror s Time, 
therefore they were not to be 
returned Burgeſſes to ſerve 
in Parliament, to the End 
they migbt attend the 
King's Husbandry'the bet- 


re; hac nimirum de cau- 


* 
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9 F 
o 


To the RBADE R. 


Regum, procerum, & I 
Communitatis Couven- \ 
tus, juxta modum in 7 
hodiernum uſque diem 1 
approbatum, exprimitur: u 
Gujus quidem vetuſtiſſi- ( 
mis confignatum  literis ] 
mihi eſt exemplar. Et n 
hoc evincit manifeſte P 
Coventum Nobilium & Sa- t 


&c. included both the pientum, Sc. tum Proce- b. 
Lords and the Commons res tum Communitatem te 
the Parliament. Paarliamenti incluſiſſe. & 
F. N. B. 14. D. i evident that there Perſpicuum eſt tenen- v. 
were \Tenants in ancient tes fundi de antiquo do- gc 
Demeſue before the Con- minico (ut loquimur) ex- 25 
queſt, and for a Certainty titiſſe, nondum ſubjugata ¶ et 
therein, and to. know of hac inſula. Sed ut certam da 
what Manors ſuch Tenants rem habeamus, & de qui- lot 
aid hold, it appears by the bus maneriis hujuſmodi an 
Boot of Domeiday, that occupantes terras ſuas te- ¶ qu 
all the Tenapts that did nuerunt intelligamus, ap- mi 
bold of any of - thoſe Ma- paret ex libro qui inſcri- ga. 
wors that were in the Hands bitur Domus Dei, quod his 
of King Edw. the Son of omnes poſſeſſores terrar Wl tur 
King Etheldred, or of maneriorum que erant Will ger 
King William the Cn. Regis Edw. filii Regis E- ipfi 
 queror,. were Tenants in theldredi; vel Regis Wil- Wl cap 
ancient Demeſne. ' And lielmi Subactoris fuerunt 27. 
theſe Tenants then bad, tenentes fundorum de 4. 
and yet have theſe antiquo dominico: Et Bu 
Privileges amomg ſt others, hii tunc ut etiam hodie, An 
for that they were bound his inter alia gaudebant Wl que 
by their Tenure to plow privilegiis, eo quod rati- Wl te 
and husband, &c. the one tenuræ ſux aſtricti tion 


eſſent ad colendas, &c. 
Regis terras dominicales 
tam ante quam ſub victo- 


ſa, ad deſerviendum in 
Parliamento ut Burgenſes 
non cogebantur, ut eo 
a ' melius 


melius agriculturæ aſſer- 
virent: 2. Sumptibus 
Militum © Comitatuum 
Parliamento inſervienti- 
um nihil conferebant: 
Que immunitates (ceſſet 
licet cauſa) hucuſque 
manent. Erant idcirco 
Parliamenta, quo & Mili- 
tes & Burgenſes evoca- 
bantur tum Subjugatoris 
temporibus tum antea: 
& ut habeas quo quieſcas, 
vide Fitz. Nat. Bre. 14. e. 
49 F. 3.22, %. 23. 4. 40 B. 3. 
25. 11 Hen. 4. 2. Cc. Sunt 
etiam pervetuſta illa oppi- 
da que vocamus Burga 
longe quæ habet Anglia 
antiquiſſima; illa enim, 
quæ nunc Urbes & Co- 
mitatus, erant olim Bur 
ga, & ſic appellata, ex 
his enim ad Parliamen- 
tum, © convenerunt Bur- 
genſes, quæ verba ſunt 
iphſſima Littletoni Lib. 2. 
cap. 10. vide 40 Afſ. pla. 
27. 11 Hen. 4. 2. 22 Ed. 
4. 11. Ge. Liquet itaque 
Burga antiquiſſima eſſe 
Anglia oppida, & conſe- 
quenter multis ſeculis an- 
te hujus regni expugha- 
tionem extitiſſe: Eorun- 
demque quamplurima a 
ſubjugationis tempore in 
Civitates incorporata & 
in Comitatus diſtincta a- 
nimadverti, fuiſſe tamen 
rl (e quibus electi 
fuiſſent Burgenſes Parli- 
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0 the READER. 


tion herein, 


into Cities, 
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ter. 2. They were not to 
be contributory to the Fees 
to the Knights of Shires 
that ſerved in Parliament : 
Which Privileges (though 
the Cauſe ceaſeth) conti- 
meth to this Day: There- 


fore there were Parlia- 


ments unto - which the 
Knights and Burgeſſes were 
ſummoned both before and 
in the' Reign of "the Con- 
queror: For your Satisfac- 
| ſee F. N. B. 
14. e. 49 E. 3. 22, b. 23. a. 
40 E. 3. 25. 11 H. 4 2. 
&c. Alſo the ancient 
Towns called | Boroughs are 
the moſt ancient Towns 
within England, for thoſe 
Towns 
Cities and Counties, in 
ancient Time were Burghs, 
and called Burghs, for out 
of thoſe ancient Towns 
called Burghs came the 
Burgeſſes to Parliament, 
which are the very Words 
of Littleton ' Lib. 2. cap. 
10. Vide 40 Af. p. 27. 
11 H. 4 2. 22 E. 4. 11. 
&c. So as it appeareth 
that the ancient Burghs 
are the moſt ancient Towns | 
of England, and conſe- 
quently long Time before 
the Conqueſt: And ] bave 
found many of them fince 
the Conqueſt incorporated 
and diftin- 
gniſhed into Counties fince 
the Conqueſt, but had been 
ancient 


| 


which now are 
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To the READER. 


encient. Burghs ( from 
| whence came the Burgeſs 
to the Parliament) Time 
out of Mind. before. the 
Conqueſt : - Nay | divers of 


the . moſt ancient Burg hi, 


that yet ſend Burgeſſes to 
the Parliament, | flouriſhed 
before r the | Congueſt, and 
bave.: been of little or no 


Account to have any ſuch 


Privileges newly granted 


to them-at.any Time fince. . 
And ¶ could yet never find. 


when any them, or any 
ether the aucienteſ Burgbs, 
were ancient Time 
fince the Conqueſt endowed 
with that Privilege. . 


x 8 King H. 1. An. Dom 


r & 1100. Cum ſuorum con- 


Een 12612 Glo decrevit. ut moneta- 


gium commune quod ca- 
piebatur per civitates vel 
comitatus quod non fuer 


tempore Edw. Reg. hoc 


ne 2. modo fiet. Item. 
quod Eccleſias non ven- 
deret nec ad firmam da- 
— tg. 1h King 
WMS. > 2 this Rive 
Fererborough. {ſembled another Parlia- 
anent on Candlemas-Day 
at London Anno Domini 
King H. the ſecond, 
in the Tear of our Lord 
God 1185, (as teſtifieth 
Matthew Paris) Convo- 
cavit clerum regni & po- 


amenti) ultra recordatio- 
nem hominum, nondum 
devicta hac gente: Immo 
perplura vetuſtiſſimorum 
Burgorum, quæ hodie 
ſuos ad Parliamentum 
mittunt Burgenſes, ante 
—— illam flore- 
bant; adeoque parvi ex- 
inde fuerunt momenti, 
aut ita potius deſpicata, 
ut hujuſmodi privilegia 
eis recenter donari vere- 
ſimile non fit: Tempus 
enim quo horum aliquod 
aliave vetuſtiſſima Burga, 
antiquitus a victoria Nor- 
manna, iſto privilegio 
extiterunt dotata, ab 


ullo obſervatum haud 


o. 
ERex Henricus primus 
anno Domini 1100. cum 
ſuorum concilio decrevit ut 
monetagium commune quod 
capiebatur per civitates vel 
comitatus, quod non fuer 
tempore Edw. Regis, bos 
nue a modo fiet. Jtem quod 
KEeglefia non venderet nes 
ad firmam daret, mortu 
Epiſeopo vel Abhate. Et 
Rex idem aliud convoca- 
vide Parliamentum Lon- 
dini, die Purificationis 
beatæ Marie Virginis 

Anno Domini 1123. 

Rex Henricus ſecundus 
an. Dom. x 185, Cut teſta- 
tur Mathæus Pariſ.) Con- 
vocavit Clerum regni & 
Populum cum omni No- 
| | bilitate 
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intate ad Fontem Cle- pulum cum omni nobilita- 
n corum. te ad fontem clericorum. 
„ Ne 2 King John held a Par- 
n Habuit Rex Johannes liament in the ſiuth Tear 
e 


parliamentum Anno a of bis Reign, 4 it ap- 
uſcepto ejus | regimine pearerh by bis Mrits ꝙ the 
exto, ut ex gjuſdem re- Chancery in theſe Words: 
criptis e Cancellaria con- Rex vicecomiti, &c. Sci- 
at, in hec yerba: Rex atis quod conſenſum eſt. 


111 © ©& 


„Fami, Se. Seiatis cum afſenfu Archiepiſco- 
„ iod conſenſum eſt cum porum, comitum, baro- 
a erſu archiepiſcoporum, num, & omnium fidelium 
6 omitum, haromum, E om- n 
d 


em bene paratum equis & onem 
rmis ad defenſionem regni But to proceed any far- 
eri tber were but to gild Gold, 


6. 
Sed longius in iſtis or 10 ddd 2 little Drop" to 


vs Procedere, nihil aliud eſt the great Ocean. Cuncern- 
n uam fi deaurarem au- ning the Name of the Par- 
* um, vel ipſo Oceano Jiament tuo T bing: * into 
nam minutiſſimam ſup- Conſideration, fir what 
ve Peditarem guttam. De the Word fifth, 2. 
Nomine Parliamemi duo When this ſupreme Cort 
Yo onfideremus : 1. Verbi was chriſtened by the Name 
08 Weonificationem: 2. Tem- of Parliament: Touching © 
nee pus quo ſuprema hæc the firſt, it is ſo called for 
0 uria nomen ſibi indidit 2. Cauſes, firft, becauſe that 
Et NParuiamenti. Primum qd' overy Member of that high 
c rtinet, dyabus de cauſis Conrt bath judicial Place, 


a dicitur. 1. Eo quod and for that every Mam there 


ngulum ejuſdem 
tiimi membrum vic 


git Judicis, & unuſquiſ- 
du ue eo loci ſine ſpiriru 
e contradictionis vel 
ee ex corde loque- 
N etur, nempe a dictione 
* allicana Pariar Ia mem, 


ſbould without any Spirit, 
eitber of Cuntradiction or 
Smoothing, parler la ment, 
ſpeak juarcially bis Mind, it 
iscalled Parliament. 2. The 
Laws there made are called 
Acts of Parliament, be- 
cauſe they are to be ex- 
8 pounded, 
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pounded, being Part of the 


te Fudges of the Law, 
according to the Mind and 

true Meaning of the Speak- 
ers that were the Makers 
of "theſe Acts, as teſta- 
mentum #s to be expound- 
ed ſecundum mentem te- 
ſtatoris, and arbitramen- 
tum | {ſecundum mentem 
arbitratoris. As to the 
2. the Saxons called this 


mott, the Aſſembly of the 
Wiſe Men, the Latin Au- 
thors of thoſe Times called 
it Commune. concilium, 
magna curia, generalis 
conventus, &c. And let 
it be granted, that Willi- 
am the" Conqueror changed 
the Name of this Court, 
and firft called it by the 
Name of. a Parliament, 

yet mani ſeſt it is by that 

vbich bath been ſaid, that 
*be changed not the Frame 

or © Furiſdittion ' of ' this 

Court in any Point. And 

the very Names in Sub- 
. ſtance that were attributed 

to this Court before the 
Conqueſt, are continned 


Day: For in the Mirror of 
Fuſtices, as appeareth be- 
fore, it is called Concili- 
| um generale. Fleta lib. 
= 2. cap. 2. Habet etiam 
Rex Curiam ſuam in 


ro the RE A D E R. 
Laws of the Realm, by 


' menti, © quia (cum ſint 
Legum regni pars) a 


& veram intentionem lo. 


- fttatoris, & arbitramentun 
Court micel gemott, be 
great Aſſembly, wittena ge- 
hanc Curiam nominave- 


onem noſtram tribueban- 


For, 


after the Conqueſt to this® 


h " 
2 & * tas * * 8 


, 


appellatur Parliamentum: 
2. Leges ibidem ſancite 
vocantur Acta Parlia. 


Legis Judicibus ſunt ex. 
plicande, juxta menten 


e qui & horum 
erunt conditores, non 
aliter quam & Teffamen. 
tum fecundum mentem Te- 


ſerundum mentem arbitra. 
toris. Quoad ſecundum, 


runt Saxones Micel ge⸗ 
mott magnum conven- 
tum, Mittena gemott 
Sapientum conventum; 
Latini Authores eorun- 
dem temporum Commune 
concilium, magnam Curian 
generalem Conventum, &t. 
Er dato hoc, quod Wil- 
lielmus ille Vitor nomen 
hujus Curie immutavit, 
ac primo ei dedit nomen 
Parliamenti, ex antedic- 
tis tamen patet formam 
eam five juriſdictionem 
in nullo innovaſſe. Et 
eadem ipſa nqmina qus 
huic Curiæ ante ſubacti- 


exinde deducuntu!, 
hodieque inveteraverunt: 
In ſpeculo enim Juſticia- 
riorum (uti ſupra vidert 
eſt) dicitur Oucilium ge- 
nerale : Fleta lib. 2. cap. % 
Habet etiam Rex Curius 


\ 


am in concilio ſuo in 
arliamontis ſuis, præſen- 
bus Prælatis, Comitibus, 
aronibus, Proceribus, . 2 
iis viris peritis. 8 Rich. 
Avowry 260, aliiſque 
ultis codicibus dicitur 
er & Concilium: Regi- 
> originali fol. 280. 
pminatur Magnum u- 
liam: In dorſo clauſ. 
$ Edw. 2. M. 5. Henri - 
$ de bello monte Baro de 
go & ſecreto concilio 
eis : & rot” Parl anno 
Edw. 4- parte 1. M. 2. 
ncupatur magnum con- 
lium : a Bracton. lib. 2. 
Ip. 2. vocatur Magna 
ria: Anno 17) Edw. 2. 
Templariis, Super quo 
vocatis majoribus de 
pcilio Domini Regis, 
m Juſticiariis quam lai- 
s perſonts in Parliamen- 


arliamemto, Sc. Et in 
atutis quamplurimis 


gibus ſuccedentibus di- 
tur Commune concilium, 


Et 1mmune concilium Regis, 
r Commune concilium reg 
Ai. Quin & ſic ſe habet 
* 


Ur, a 

ot Ilia tum judicialia. Sed 
i- hoc plura qui vult, 
ere tavam Commentario- 


im meorum conſulat 
item in caſu Principis. 
anc mihi ſumam con- 
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m, Concordatum eft in 
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in concilio ſuo in parlia- 
mentis ſuis, præſentibus 
Prælatis, Comitibus, Ba- 
ronibus, Proceribus, & 
aliis viris peritis. 8 R. 2. 
Avowry 260. and in many 
other Boats it is called 
Rex & concilium. In the 
original Regiſter fol. 280. 
it 15-called Magnum con- 
cilium. In Dorſo clauſ. 
16 E. 2. M. 5. Henricus 
de bello monte Baro de 
magno & ſecreto concilio 
Regis: And Rot Parlia- 
ment an. 3 Ed. 4. parte 
prima . 2. it is called 
Magnum concilium. Brac- 
ton lib. 1. cap. 2. termeth 
it Magna Curia. Anno 
17 E. 2. de Templariis, 
Super quo convocatis 
ma joribus de concilio 
Domini Regis tam Juſti- 
ciariis quam laicis perſo- 
nis in Parliamentum, con- 
cordatum eſt in Parlia- 
ment, &c. And in many 


b Hen. 3. Edw. 1. & Statutes in the Reigns of 


H. 3. Ed. 1. and ſucceed- 
ing Kings, it is called 
Commune concilium, aud 
Commune concilium Re- 
gis, and Commune con- 


criptum de Vaſtatione, cilium regni, and /o run- 
ultaque alia tum origi- neth the. M rit of 


aſte, 
and many other original 
and judicial Writs. But 
if any be deſirous to ſee 
more of this. Kind, let bim 
look. into the eighth Part 
of my Reports in the 
Prince s 


To the READER. 


Printe Caſe. | o as 1  cluſionem; naturam 
_ conclude, that the Nature mul & nomen hujus a 
an Name of the Gurt, rie, ante victoriam Na 
in Uſe before the Congueſt, mannam aſſueta, in b. 
continueth to this Day. diernum uſque perman 
RN. 0n 4 loſt. And where ſome do ſup- re diem. Et, | quoni: 
poſe, | that in the Parlia - crediderunt nonnulli, . 
ment holden at Weſtmin - Comitia Anno 3. 2 
ſter in the Ls et of . —_— prin 
the Reign W. 0 1. primu 
x. called We the 1. irrepſiſſe vocabulum hi 
this Word Parliament firf Parliamentum, (ubi d 
| crept in, where it is called citur, Primum Park 
The firſt: general Parlia- mentum generale ex 1 
ment vy the Aſſeut of the ſenſu Archiepiſcoporu < 
 Avrchbiſbops, Biſhops; Ab. a. Abbatuily / 
7 
1 
r 
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bots," Priors, Earls, Ba- Priorum, Comitum, B 
roms, and all the Common- ronum, totiuſque 
alty of the Land ſummon- munitatis terre illuc ſu 
ed to the. ſame, &c. It is | ft 
manifeſt that the Name " PF 
ſ 


was long before that Time, in uſu  fuiſſe tum | 
as well by that which bath quod. ſuperius memon 
already been ſaid, as for  evincit manifeſte, I. 
tha in the ninth Tear of . 3 a, 
E. 2. Son and immediate filii, proximique ſucoſ i #: 
Succeſſor to King Edw. 1. ſoris Regis Ed. 1. 8 

4 Parliament then hold- Parliamentum eodem ay M 

en, it is ſaid thus, Scia- no gonvocatum, diciti ( 

tis quod cum dudum Sviatis quad cum di A 
temporibus progenitorum temporibus pregenitui it. 
noſtrorum quondam re- noftrorum quondam Rag Le 

gum Angliz in diverſis Angliæ in diverſis paring ali 
arliamentis ſuis, &c. mentis ſuis, c. Qu bi 

which could not have truly aſſeri nequaquam vt 

been ſaid if the Name potuir a patre ſuo ad 

bad firſt begun in the nuperrime nomen e 

Co. Lit. 110.3. Reign of his Father. This conſtitutum. Nemini! 
i not that Court that in dubium veniat, quod 

France bears the Name of rum iſtud ejuſmodi 
Parliaments, for they are cujuſmodi ſunt 1 in Gall 

but. ordinary Courts of Fu- illa, quæ nomen Pan 

mentor 


mentoran ſortita ſunt; 


dam juſtitiæ Curie, que 
(ſiqua fides apud Paulum 


nobis inſtituebantur : Eſt 
autem hoc, illud forum 
de quo nominando Par- 
liamentum idem ſentiunt 
Anglia & Scotia, quodq; 
Galli vocarunt Aſemblee 


Germani vero Diet. 
Fleta ubi ſupra de hac 
Curia ait, Ubi terminate 
ſunt dubitationes judicio- 
rum, & novis injuriis e- 


remedia, & unicuique ju- 
ſtitia prout meruerit retri- 
buetur ibidem. © 

Magiſter Plowden in 
ſuis Commentariis 388. 
Le Parliament eſt Court 
de treſgrand bonour & Ju- 
ftice, de que nul doit ima- 
giner oboſe diſhonourable. 
Miſſum faciam Forteſcue 
(qui e ſummo tribumali 
Angliæ quondam jus dix- 
it) in tuo de Laudibus 
Legum Anglia libello, & 
alios quamplures; & mi- 
hi de hac re faciet orati- 
onis exitum; ille omnium 
ſui temporis Antiquario- 
rum facile princeps, qui 
apte, diſtincte, immo 
ornate ſummam totius 
concludit, fol. 128. b. 
Quod ad Axgliæ tribunalia, 
Curias, five Juris fora 


* 
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inferiores enim ſunt quæ- 


Jovium) prius illic a 


des eftats, vel les Etats, | 


merſis nova conſtituuntur 


| 388. Le 


ftice, which (if you believe 
Paulus Jovius) were by 
us firſt ſettled there * Bus 
this is that which bath 
England and Scotland 
agree in naming of it a 
Parliament, which the 
French doth term Aſſem- 
blee- des Eſtats, or les 
Eſtats, aud tbe German a 
Diet. * , 


/- - Fleta ubi ſupra ſaith of | 


this Court, Ubi terminatæ 


ſunt dubitationes judici- 


emerſis nova conſtituun- 
tur remedia, & unicuiqʒ 
juſtitia prout meruerit 
retribuetur ibidem. 


In Mr. Plowden's Com. Plowd. 398. b. 
arliement eſt © + 


und ho- 
nour & juſtice de que 
nul doit imaginer choſe 
diſhonourable. I will pre- 
termit Forteſcue, ſometime 


Court de treſgra 


Chief Fuſtice of England, 


in bis Treatiſe De Laudi- 


bus Legum Anplie, and 


many others, and will con- 
clue this Point with him 
that is the chief Amtiqua- 
ry of bis Time, betanſe 
be concludeth the dum of 
5 diſtinctly, and 


- eloquently, fol. 128. b. Cambden, 
Quod ad Angliæ tribuna- 
lia, curias, ſive Juris 
fora attinet, in triplici 
ſunt apud nos differentia, 

alia 
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alia enim ſunt Eccleſia- attinet, in tripiici ſum 
ſtica, alia temporalia, & apud nos diſferentia; alia 
unum mixtum, quod enim ſunt Bccleſiaſtica, 
maximum, & longe am- alia Lemporalia, E unum 
pliſimum, non ita vetu- mixtums guad maximum & 
ſto nomine e Gallia mu- Jonge ampliſſimum, nom ita 
tuato, arliamentum di- vetuſto nomius e Callia 
citur. Majores noſtri mutaato, Parliamentum di. 
Anglo-Saxones / ittena citur. Majores noftri An- 
gemgtt,-- i. Prudentum g/o-Saxones; Wittena ge- 
1 conventus, & Geradnist, mott, id e, Prudentum 
= - i. Concilium, & Micil © convent us, & Ge-rednils, | 
3 _ © ſynod (a Greca dictione, id et, Concilium, & Micil 
J |  Synodus)-i., Magnus con- Synod (a Greea: didtione, 
ventus; Latini ejus & Sngdus) id eſt, Magnus 
ſubſequentis vi ſcripto - convemtus; Latini ejus & 
res, mmume Concilium, Cu- ſubſeguentis vi ſtriptores, 
riam altiſimam, generals Commune concilium, 
Placitum, Curiam maguam, Curiam altiſſimam, ge- 
Aſaguatum comvuentunt Præ- nerale placitum,, Curiam 
ſentiam Regis, Prælatorum, magnam, Magnatum con- 
Procerumgue collectorum, ventum, præ ſentiam Re- 
| e tot ius regni Con- V gis, Præœlatorum, Pproce- 
cilium, & c. vocarunt. Ut - fumque collectorum, com- un 
| ue univerſum Atoliæ mune totius, xegni conci- ie 
Concilium Panetolium lium, fac. worarunt ; Ui 
Livio nominatur, ita Pan- que umi ver ſum ÆHtoliæ Con. 
anglium, recte dici poſſit. cilium Panetolium Livio 
Ex Rege enim, Clero, 3 Panauglium 
nobilibus, majoribus, e- redie dici polſit ? Hæ regt 
quitibus & Burgenſibus enim, Clero, Nobilibus, 
electis; ſive ut ſigniſican - majoribus, equitibus C 
tius dicam ſtylo ferenſi, HBumenſebus electis, ſive u 
ex Rege. Dominis ſplri- Hgnificantius dicam ſtyl 
tualibus, & temporalibus, forenſi, ex Rege, Dominis 
- atque ex communitate /piritualibus & temporali- 
| conſtat, qui univerſæ bus, atque em communitate 
Angliæ corpus repræſen - conſat, qui uni uetſeæ Avg: 
tant. Statis autem tem liæ corpus ropræ ſentani 
paribus non habetur, ſed Stetis autem temporibu en 
a Rege pro arbitrio in- non hahetur, ſed u Regt 
diccitur, quoties de rebus proc erbitrio: indiciti: 
s 


©. "2% quories 


/ 
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n reſpublica capiat, 


„een 
tihus imer privatos diffi 


8 ſemel dicam, in omni 


vel etiam privatum 


N. N u 4 — 


m diſcerni poteſt uſque 


mque curiarum inferi- 
m antiquitas: Exem- 


ve (ſi dicam) Senatori- 
us comitatuum, ita le- 
tur, cuftodes" ſeu præpo- 
7 —— ſub- 
quentibus - — >; 
omites, qui (inquit Au- 
wr” noſter) furrumt or- 
es per viel Roys 


ifrerent des 'gards, pari- 
de Turnis & Curiis 


Wjulmodi Miniſtri, & 


vnſultandum, ejuſdemgue 
Wins  arbitrio - ii 
anttam — woe 
ot in legibus ferendis, 
onfirmandis, amiguandis, 
rerpretanuit, proſeriptis 


ilioribus decidenuit; & 
s que ad reipublicæ ſa- 
— 

Hoe ſpeculo clariſſine 
temporibus ſzpius no- 
tinati * Regis Arthuri, 


nmenſa Miniſtrorum le- 
is ' municipalis, eorun- 


l gratia, de cuſtodibus ferior es" for Eu- 
ample, of the '' Offices of - 


lan les Countees ſe der 


omitatu. Manebant 


b | 


W 
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I dhe READER: 
toties: de rebus arduis & 
emtibus, ne quid detri- 


arduis & urgentibus, ne 
quid detrimenti reſpubli- 
ca eapiat, conſultandum, 
ejuſdemque ſolius atbi- 
trio diſſolvitur. Sum- 
mam autem & ſacroſan- 
Ram authoritatem habet 
in legibus ferendis, con- 


firmandis, antiquandis, 


interpretandis, proſerip- 
tis in in 


rum reſtituen- 
dis, litibus inter privatos 
difficilioribus decidendis, 
& ut ſemel dicam; in 


omnibus qu ad Reipub- 


lice ſalutem, vel etiam 
1 


In this ancient Murr 
you may alſo clearly di/+ 
cern as far as the Reign 

the often named King 
ur, the great Ami- 
guity of the Officers and 


the Keepers or Senators ef 

the  Shires or Counties, 
Cuſtodes ſeu Prepoſiti 
Comitatus, of later Times 
caled Sheriffs, who ( ſaith 
this Author) fueront or- 
deignes per viels Roys 
qu les Countees ſe 
emiſter des gards, ard 
of bis Torns and County» 
Courts : — Officers 
and” Divifion of  Shires 
continued (as you thiywead 
amongſt 


* 
* 
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the Laws of "thoſe 

ſeven” Kings) though-with 

much Encroachment; - du- 

ring the Heptarcbhy, as 

taking one or two * 
es for mauy: 

ou — of r 


ovided in theſe Words, © Bie 


Gif hwa hun righter bid- 


de beforan Scirman * 


the othrun deman 


ancient trum — Hh, thus, 


87 — — ſibi roget 


coram aliquo Scirman (i. | 


Præpoſito comitatus) vel 
alio judice & habere non 
poſſit, & accuſatus vadi- 


um recti dare nolit; e- 


mendet 30 5. & infra ſep- 
tem Ne- rede 


9 * 
Aud (wats Place, 


n 


rem ceperit vel 
reddiderit vel 


verit; reddat ipſum fu- 


am, fi Eorldermannus, 7. 
Przpoſitus Comitatus ſit, 


niſi Rex parcere vellt ei. 
F the Serif an be 
Hall loſe the Cuſtody of bis 
An 


Shire br Oumy: 
terwards, Si quis difcedat 
a Domino ſuo ſine licen- 
tia vel in alium Comita- 
tum ſe furetur, & dein, 
dope inveniatur, redeat 


| his Hier tighter Hide by. 
foran Stitman” oth the » 
irn deman, 
quitus ita redditur, $ 


ram aliquo.:-SKkirman (i 


um recti dare nolit, — 


det 30. '& infra 
— nume 


Gif he Eldorman hy. 
tholige his ſcire, Qui-fu-, 


ipſum di- 
miſerit vel furtum cela - 
ſfecundum weram ſuam 
rem fecundum weram ſu- 


at Comitatum ſuum 
mes delinquat, cuſtodia 


afs a Domino ſuo fine licem 


 fitretur, EA . deinceps i 
= niutur, redeat iliac bi u 


inter | ſeptem illorum 

regum legitur) auCtis li. 
cet undequaque pro poſle 
ſuo finibus fab Heptar, 
chia: exemplo ung 
& Alcere did inſtar mul. 


quod anti 


quis rectum ſibi roget (6 


Prepofito- Gomitatus) vi 
alio judice, 09 Babere nu 
poſſit: & accuſatus wah 


"as 


nee Gif be Bl 
dorman hy thotigh bis ſain 


vert, veddet rpſum far 


| 
Horldermannus, 1. Props 
ftus commatus, fit, peru 
eomitathm,'nift." — 
gert deli ei: Si Vic 


ſui comitatus amittet. 
deinceps, Si quis diſct 


vel in allen Cue 


ten fut, & empndet'D 
dne f 8. EC. 
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Et quanquam Saxones 


huic miniſtro 4 — th 
nomen quod & vulgo 
hodie in uſu &ſt,:;diebus 
tamen multo ante elapſis 


miniſterium iſtud exitiſſe, q 


vel pede Saxonum in 


Anglia nondum poſito, 
extra controverſiam plane 


eſt. Dictio, Sireue, Vice- 


comes e binis vocabulis 
Zaxonicis mutuatur, vide 
licet, &yre, id eſt, comi- 


* .ratus, & Reve, id eſt, 


Cuftos ffrve Præpoſitus Co- 
mitatus, & nonnun 


(uti ſupra) vocabatur 


Scirman ſive Eldorman : 


Hodie etiam litera ejus 


patentes ſunt, Commi ſi- 


Angliam in 
diſtinxiſſe aſfirmantibus, 


nimirum quod longe eo- 


rundem certiſſimam fece- 


rit diviſionem; cum e- 
nim ſub Heptarchia unus 
in alterius fines ſæpenu- 


mero irrepſerit, plurimæ- 
que vetuſtæ prorſus inte- 
rierint metæ, totum hoc e by his exact Partition: 


ſua partitione in ordinem 


non averſentur affirmanti, 
— ante natum re- 


em Alfredum, — 


Mur ds, viz 


Mihi modo -w#ith me, that ung 


[ds the TAY 


illuac ubi antea fuit & 
emendet domigg ſuo 405. 
&c. 


gar Name uſed to this Day, 


Jer it is manifeſt that the 


ancient Time 


- Office was of 


before they ſet any Foot in 
England. This Mord Sheriff Co: Lit. 109. b. 


is Heriven of two Saxon 


is, - the Shire or Cuunty, 


and Reve, that is, Cuſtos, 
er Præpoſitus Comitatus, 
the Keeper or Guardian of 
the Shire: And 


ſometime 
(as you fee) they were 
called Shireman, or El- 
derman 


Commiſimus vobis cu- 


ſtodiam Comitatus. So 
mus vobis cuſtod iam Comi- 
| - which 
Alfred divided E 


I agree well with them 
affirm that King 
ngland 


into Shires or Counties, in 
lübenter concedo, (ob id 


And albeit tbe Saxons 
gave. this Officer the vul- 


168. a. 


Scyre, that - 


of the Shire. And Co. Lit. 168. a. 
to this Day bis Patent is, 


Alfred divided 


England into 


Shires or 


that he made the moſt cer- Counties. 


tain Diviſion of them; for 


where; during the 7 ime 
of the Heptare hy, . 
wers many Incroat 

ene upon another, Hp 
| Many ancient Bounds. ob- 


ſeured, all that be reform- 


But they Alſo agree 
before 
the Birth of King Altred 


this Kingdom had been li- 


| ties. 


6 „ into Shires or Cu. 


bus 
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ries. But hereof, at this 


Time, this little ſhall ſuf- 


fice. 


T have in my Cuftady an 
aliczent Record imitied 
Kanc” de placito apud 
Pinendenam inter Lan- 


8 jepiſcopum 


francum Ar 
Cant, & Odonem Bajo- 
cenſem Epiſcopum tem- 
pore magni Regis Willie!” 
qui Anglicum regnum 
armis conquiſivit: The 
Effett whereof i, | That 

Lanfrank Archbiſhop. of 
Canterbury brought a Writ 
Z Right Patent againſt the 

ſaid Odo, of the Manors of 
Raculfe, Sandwic', Rate- 
burg”, Widetun, Salt- 


ling, Pre 
hurſt,” E 


tinentiis de 
Toll, Team 


zone cum omni- 
bus aliis conſuetydinibus... 
paribus iſtis, vel minori- 
bus iſtis, in terris & in 
aquis, in ſylvis, in viis, . 

in pratis, & in omni- 
alis rebus infra Civi- 


* 
* 


** 


% 


"ous 


- Archiepiſcopus Cantua- 


nos eſt breve de Reo 
patente) contra dictum 
Odonem de maneriis de 


na cum tibertatibns. & perti- 
. nentns de Soca, Saca, Tol, 
Team, Fm 
Crit hlreacb,  Storfteale, 
Haunfare, JInfantheof, cum 
omnibus aliis conſuetudini- 
bus paribus" iſtis, vel mi- 
noribus 'iftis, in terris G 
i aquit, in ſylvis, in viis, 
& in pratis, & in omnibus 


hoc in comitat diſtribu. 
tum fuiſſe. Sed de hoc 
pou a hec plus quam 


Penes me eſt antiquum 
monumentum,  cujus eſt 
titulus, Tan de placito 
apt] Pinendenam inter 
Lanfraucum Archiepiſco. 
pum Cant, & Odonen 
Bajocenſem. Epiſcopum 
tempore magui Regis Will 
Anglicum regnum armis 
conquiſmuit: Quod fic 
intelligendum Lanfrancus 


ba Re... 


a 
rienſis reſcriptum proſe. 


cutus fuit de jure ſuo re- 
cuperando (quod apud 


ena, Firmitb, 
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aliis rebus infra Civitatem 
63 extra, & in omnibus aliis 
lotis:* Inde vero hoc 
breve vi præcepti de 
Tolt, ut loquimur, ad 
Curiam comitatus alla- 


publicum ait, N preci- 


omnes Francigenas; & præ- 
cipue Anglos, in antiquis 
legibus & conſuetudinibus 
peritos in unum conventre : 
Qi cum convenerint apud 
Pinendenam pariter confi- 
derunt, Sc. Huir placito 
inter ſuerum Erneſtus E- 
8 4e Rovec, An- 
gelricus Epi ſcopus de Ci- 
cet, vir amiquiſſimus & 
Legum terre ſapientiſſimus, 
qui ex pracepto Regis ad- 
vettus' fuit ad ipſas anti- 
quas Legum conſuetudines 
di ſcutiendas & - edocendas 
in und quadriga, Richard* 
de Tiinebres, Hugo de 


ee re K 


datum atque judicatum, 


tum fuit: Et actum Mud 


pit Rex Cmitalum totum 
abſque mora confidere, "& 


uit ita diratiocinatum, 69 ; 
tiam 4 toto Cmitatu re- 


1- ineforti, Willielmns de 
2 cres, Haymo Picecomes, 
14 aii multi, Sc. Barones 
-NR ipſus Arobiepiſ- 

„ hi, atque illorum Epiſco- 

„ om 'bomines multi, Ge. 
ty toto iſto man 
mn ite & mague aut horita- 
i- vii, Er. Et ab omni- 

1 lis probis 8 ſapienti- 

0 P's bominibus qui aſſuerum 

145 

us 

zi 


b 3 


tatem, & extra, & in 
omnibus aliis locis: Iich 
Mrit was removed into the 
County Court by a Writ 
called a Tolt: And rhe 
Record ſaith, Quod præ- 
cepit Rex comitatum to- 
tum abſque mora conſi- 
dere, & omnes 9 78805 
nas, & præcipue Anglos 
in antiquis legibus- & 
conſuetudinibus peritos 
in unum convenire: Qui 
cum convenerint apud 
Pinendenam pariter con- 
ſiderunt, &c. Huic pla- 
cito interfuerunt Erneſtus 
Epiſcopus de Rovec', 
Angelricus Epiſcopus de 
Ciceſtr', vir antiquiſſimus 
& legum terræ ſapientiſ- 
ſimus, qui ex præcepto 


Regis advectus fuit, ad 


= antiquas legum con- 
uetudines diſcutiendas & 
edocendas, in una qua- 
driga, Richardus de Tu- 
nebreg, Hugo de Mon- 
teforti, , Willielmus de 
Acres, Haymo Viceco- 
mes, & alli multi, &c. 
Barones Regis & ipſius, 
Archiepiſcopi, atque illo- 
rum Epiſcoporum homi- 
nes multi,” &c. cum toto 
iſto Comiratu multæ & 
magne authoritatis viri, 
& c. Et ab ompibus illis 


probis & fapientitus bo- 
minibus qui 


affuerunt . 
fuit ita diratiocinatum & 
etiam a toto Comitatu 
recorda- 


* 
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ardatum atque judica- 
KB Wor ſicut iple Rex 
enet Tas terras liberas 
- quicras in ſuo domini- 
co, ita Archiepifcopus 
1 5 ſuas 3 $ præ- 
dietas omnino Uberâs & 
victas in dominico, ſuo 

g. Aud let not this ancient 


ug nent in a Writ 'of 


Right feem ſtrange; "for 

ce that Time,” and. 1 
this Day, the Tug 
the Tenant ina? rit of. he 
75, Quod teneat cerram 
illam, & c. quietam (or) 
in pace, &c. Aud under 
this Record it is thus te- 
Hilied. Hujus placiti, mul- 
tis teſtibus multiſque ra- 
tionibus determinatum, 
finem poſtquam Rex au- 
divit, laudavit, laudanſq; 
cum conſenſu gmnium 
prineipum ſuorum con- 


REL & ut incorruptus 


perſeverarer firmiter præ- 


cepit, . And the Cauſe of _hujus. orige adjigitur, 


this Controverſy is there | 
ao expre, 5 in theſe 

or ds. empore hae 
Regis Willie mi 


Abd licum 55 gia. 
cee fuis 


nibus Tubjugavit, - 77M 


t Odonem Bajocen 
Folter um Fi e 


Regis atrem multo ci- 
tius quam Lanfrancum 


Archiepiſcopum in Ang- 
lam venire atque in Co- 


mitatu de Chent cum 
4 


ſuas terras liberas & guie. 


autem mirum videatuy 


vel, in pace, Sc. Fides 


— que rationihus 2 5 
Rex audivit , laudavi 


wi © - ſis itim ug ſubjt- 
gavit, contigit ee 


magna potentia refers 


guad ſicut "pe e Rex tent 


tas in fi ominict, its i 
Archiepiſcopus teneat ſug 
terras eee omnin 
liberas E guietas in dont 
wie ſuo, Sc., Nemigj 


judicium iſtiuſmodi ii 
breyi de Recto; eodem 
enim tempore, ſicot & , 
hodie, Judicium - pro 1. 
Tenente in brevi de 
Reco eſt, ed tered 
terram ilam, Cc. quictan, 


vero huic monumento ad- 


=" his verbis. "Hu 
citi, multitm teſt bus 


minatum, finem poſtquan 


laudanſque cum con ſenſi 
ammium Priverpum ſuorun 
confir mavit, & ut incorrup- 
tus perſeveraret firmittr 
pracepie, Simul & Liti 


* Tempors | agu Regis 
Ml ilieimi, qui Anglicun 


POS arms Cong uiii 


=» x: = 


Bajocemſem Epiſcopum & 
ejuſdem; Regis frat ren, 
muito cit ius quam Lat 
fraucum Ancbiepi ſcopuni is 
Angliam venire, atque i 
Commatu de Chent cut 


ibique poteflatem nom moll. 
cam txercore. Ae 72 
14 


illis., diebus in. comitatu 
lie quiſauam nom er at, qui 
taute ſortitudinis viro re- 
ere 2 9 Propter —_— 
m ' babuit, pate 
— Wen de 0 
chiepiſcopatu. Camuarienſi, 
1 con ſuetudines nonnulla: 
be, Kg uſurpans 
. 1 
Pele de nom multo 
tempare. contigit præſatum 
Laufrancum Cadomenſis 
Eacleſiæ Abhatem juſſu 
Regis in Angliam quoque 
Wire, argue in Epiſropa- 
tum Cant, Deo diſponente, 
tatins Augliæ Pri matum 
ſunlimatum- 7 ubi 1. 
Aquaman reſideret, 2 
axtiguas Hocleſiæ ſue ter- 
ras multas ſibi deeſſe inve- 
niret, & ſuorum negligentia 
1778 rum illas * 
difrattas fuſſe re- 
priſe diligenter inquiſita 
bene ccgnita veritate, 
Regen quam citias pot uit, 


* Tae ſecundum 54 ** 
fer et, .&c. Et h 
loco ſupplementi Prefa. 
toni meæ e At 
EA: ſat fr. 


* . * *$t- * 
| . : * Ss > 
: = a * 


* 
28028 "4. 13. 


RR iſte liber com- 
Na meorum 
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erat qui tantæ 


65 non pigre inde reguiſivit, 


b4 


magna potentia reſidere, 
ibique poteſtatem non 

modicam exercere. 7 
quia illis diebus in 8 


tatu illo 
- ge. 


viro reſiſtere poſſet 
ter magnam quam Dog we 


teſtatem, terras com- 
ures de Archiepiſcopatu 
Cantuar”, & conſuetudi. 
nes nonnullasfibi arripuit, 
atque uſurpans 4 do- 
minationi 
Poſtea vero non Multo 
tempore contigit præfa- 
tum Lanfrancum Cado- 
1 Egcleſiæ Abbatem 
u Regis in, Angliam 
qu ue venire, atque in 
i{copatum  Cantuar', 
Deo diſponente, totius 
Anghæ primatum ſubli- 
matum eſſe, ubi dum ali- 
diu reſideret, & an- 
tiquas Eccleſiæ ſuæ terras 
multas fibi deeſſe inveni- 
ret; 3 Wray RT 
di- 


tia anteceſſe 
ſtributas 9 diſtractas 


fniſſe reperifler;\diliget- 


ter inquifita & bene cog- 


nita veritate, regem quam 
citius potuit, & non pigre 

inde requiſivit, ut fuſti- 
tia ſecundum” ſegem ſibi 
| fierer, &c. And thus mic h 


y way of Addition to my 


2 Profacy: * 1 4 


my have in this nh Work 
reported certain C lech 2 


Þame 


To the READ E R. 


bave been adjuuged and 


reſolved, together with the 
Reaſous and Cauſes thereof, 
to the End the Learned 

at... know the Law may 
be confiringd, ſuch as know 
ao may be. jnfiruticd, 
e Poſſeſions and Intereſts 
F all in general according 
3 Right ſtrengthened and 

ieted, Love and Charity 
(een Man and Man 


nce, (> DINED 


TT of, oy dread 
or, 


bis, Zeal of ſupreme denique Maje- 


Sqver Lig, 
Tate; e * 
noured.., 

hs a LY 


| And it #5. very. obſer- 
Her out of what Root 
e Donbts and Queſtions 

hom adjudged and reſol- 
did grow: The moſt 
galt x2hercof do ſpring 

dee two. Roots, 
e Ao 9 4 Katutes en- 
thet. f ſupreme 


ken). or qut of 


25 4 of 

0 
Path rliamen: Br inctpaly 4 
Wo Sorts, Flee when ail 
rent Pillar of the Com- 
mon Law is taken out of 
; * when neu Remedies 
added ts it: y tbe 


5 io 7855 (wbere- | 
„ o Qprnz- | 


caſus nonnullos, una eum 
rationibus cauſiſque eo- 
rundem Judiciorum, ju- 
dicatos & © definitos in 
publicum promit, ad 
doctos, W intelligen 
tes, confirmandos, neſci. 
entes inſtituendos, ad 

poſſeſſiones & jura uni- 
uſcejuſhue (prout decet) 
in pace ſtabilienda, ad 
amorem & charitatem 


fovendum, ad querimoni: 


as minus utiles preciden- 
das, litis ac diſpendit 
fontes occludendos, ad 


ſtatis regimen, a ſuo in 
juſtitia rite adminiſtranda 
ervore, & ſplendidius & 
honore mne redgen- 
dum. 

Res imprimis obſerva- 
tione digna eſt, e 0 
ſtirpe quæſtiones & co 
troverſiæ modo F 
ac diſcuſſæ germinave- 
rint ; quippe quarum per- 
plexiores e binis his radi- 
cibus pullularint, vel ex 
ſtatutis in ampliſſima illa 
parliamenti Curia (de 
qua. fupra dixi) editis & 
ſancitis, vel ex imagina · 
ria illa potius quam vera 
opinionum, regularumq; 
in libris noſtris diſcre: 
pantia: Ex actis Comi- 
tialibus duobus * 
modis; antiquo 17 — 
nimirum legs ſubſato 
fund ent; aut recen 

tioribus 


a 20 
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Boribus appoſitis remedi— Firſt ariſe Bangers and 
lis: E primo cum pericula Difficulties; and by the 
tum difficulrates exoriun- Second the Common Law 
tur; a ſecundo, lex recte rightly underflood is nos 
bettered, but in © many 
ue ſo fettered, that 
fariam impedita, vis it is thereby very much 
plus nimis enervatur: weakned. Tate one. Bu. 

beas hoc unum exemplar ample: for both ; Jn 5 Ed- 

loco utriuſque, In 1 — _ 47 Sir l Jy 1 2 
14 Dominus Willi e ice Of 8 

Dr Herle, ſupremus in Cours of . Phas, 60 * 
Curia placitorum com- ſaith, That the" ne 
mutiium Juden, ait, ſta- De Donis conditionalibus 
tutum de Donis condi-— was made in tbe Reign 
jonalibus ſtabilitum fu- Ning Edward tbe 
iſſe regnante Badwardo (who 7 _ be) was "ihe 
primo, (qui (inquit) re- moſt . King that 
gum omnium anteceden- ever >) and the 
jum fait  fagaciſfimus) Cauſe of the Statute. was 
dque hzreditatis fangui- to ſalve the Heritage in 
ni Donatorum ſtabiliendæ the Blood of them to whom 
cauſa: Hoc tamen ipfum the Gift was made; and 
ſtatutum, dum unum e Lu that Statute ſhaking a 
legis firmamentorum : re main Pillar of the Law 
ipuisJabefaQtret ſimul that made 4 Eftates « 4 
ne reſcinderet (videlicet, Inheritance Fee- 

quod hereditates univer- Miſdom could 52 Je 65 
fe effent feudum ſimplex) and ſo many Miſchi 
proſpicere gullius potuit upon thoſe fer 
prudentia reſtriQis hiſce tarrces' Ms Bit bereof 
hereditatibus qualia vel have Igiven a Touch in the 
quanta ” fimul irruebant Preſnces to my third and 
ncommoda: Sed ad hoc fourt# Work: And theree 
digitum quaſi intendi, in fore deſiring that this Kind 
prefationibus 3. & 4. of Innovation might be 
ei operis: Hujus itaque left, 7 will yy this Tin P 
zeneris innovationis de- leave it. 

tituendæ voto, nihil am- e, Fariety of >, Ares 
pliug' ' inde dicam hoc 2 in 4 
ad ima- Books, Þ iru 


apprebenſa, neutiquam 
fr commodior, ſed multi- 


— Caſes berein . 5 | 
Nr 


Cawley 132. 


Reeder obſerpe (as 
wy 8 Works. be 
both done) that the. Law 
truly diftinguiſhing ( ſor 
ubi lex non diſtinguit nec 
nos diſtinguere debemus) 
thay be in theſe Caſes well 
aul juſtly accorded. 
T affirm it conſtantly, - ul 
La it not incertain 
Abſtracto bur in con- 
grows... and: that pbe. In- 
certadi2y thereof is homi- 
nie = and not pro- 
feſßonis: u t beat Leg 
plainly there he ie Caufes 
the Uncertainty, thereof 
in conereto, VIZ, præ- 
poſteri lectio and pre- 
propera praxis, Prepoſte- 
ru Reading end over. 
Joon Pratiiſe. aa $2 


* 7 * 75 a 1898 * 


41 a4 . 
an 28% 


*. 


4 
92 1 poarial 5 C 
ar Rendions 


eport of 4 
tly adjud deed oth 
EET E 
it openeth the 


8 of the Read- 
r and Heaver, 


aultios, and thirdly;... it 
bringeth hom to be Hand 


Pleaſure aud Profit ;, I ſay 
66: dah; ſet open the I in 

How. ibe Laws, t let 
in thet gladſome Ligbt, 
tuberehy the right Reafor 
13 0 Rue, C Hearty x 
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And vavit 3 1 cam, <| 


nem eſſe 


palam prof 


d, 
it breaketb through. Dif- Studenti. 


of the Kudious, Variety of 


num & regularum libro, 
rum th Fe diſcord; 
am  attinet ,..,obſervabit 
(ut ſpero). {tudiaſus Lec, 
tor ex Mules, in lucem 
eclitis caſibus. (quod 


priori us. 2 obſer, 


Male forte ſe oper 
cultatem ac diſcre, 
pantiam ſcite pariter & 
(ut dicam) adamuſlin 


reconciliari. Quin 8 
hoc audacter ; remnch 
Legem non eſſe incertay 


in abſtratfa ſed in concre 
to, ejuſque incertitudi 
ominis vitiun 
non, proſe(ſonis ; & ho 
tear, eſu 
quæ habetur incertituds 

nis in concreto duas ſt 
odo eſſe cauſas, yit 


prepofteram Lect ianem & 
praxin praproperam. 
Vera & ſuccincta © 
ſus Relatio gy dijudy 
cati tres habet effectu 
Tum Le 
td ientis 4 


notandos,, 
gentis tum 
perit intelligentiam; 1 


Scrupulos perrumpit; | 


s manum 
liciarum & emolument 
varietate implet: Pandi 
dico. Legis feneſtras, u 


3 illa lumina, qui 


regulæ rationen 
bil ſplendorem) pe 
faciant evident! 
Admittantur ; 3 8 8 
ram Hangit ut Heil 


dun; 


cunda deguſtetur nuclea; 
. ornat denique | 
Wucundorum & utilium 
Wvarietate repoſitoria illo- 
rum qui nec 1 
nec irrigaverunt. 

(caſibus tortuoſis & diffi- 
cillimis, five: deliberatio- 


palam in, Curia determi» 
natis) nemo ſolus ultimis- never 
ſuis conatibus, nec om- 
nes actores ipſi per ſe e 
tra juſtitiæ Guriam, nes 
in Curia, ſolenni argue, 
mentatione prius non 
adhibita (ubi Deus opt. 

max. ſitientis jus & juſti- 
tiam (ut credere cagor )- 
melligentiam aperit 
nul & extendit) 1 
nqnam potuiſſent. 
præcipuis enim ex. aliis 
legum noſtrarum munici- 
palium honoribus eſt, 
ſpinoſiores nunquam de- 
finiri aut diſcerni quæſti- 
ones in tonebris, vel ſub 
uentro | reſſis rationibus, 
ſed in facie (ut dicam) 
uriæ, ue argumentis 
prius que "CFennibus 
X elaboratis, primo per 
uriſconſultos utriuſque 
partis pro tribunali (& fi 
is agatur in Curia placi- 
trum communium, per 
etvientes ad Legem tan- 
um); & iterum de Tri- 
hunali per Judices, ubi 


argumentatid habetur (a 


may 
fructuum early diſcerned ; it break- 


ne (nempe /ur demngrer,. 
ut loquimur) deciſis, five. 


fi=. themſelves by # 


| dlefirous of 


of either Party (and if 
6-4 
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the : be 
eh the thick. und hard 
Shell, whereby with Plea» 
ſure and Eaje the Sweets 
neſs of the Kernel may b 
ſenſibly taſied, and adm. 
eth with Variety of Fruits 
bub. pleaſam and profit 
able, the . Storebonſes: of 
thoſe by whom they were 
never planted nor cuatered. 

HWhereunto (in -thoſ# Cuſas 
that be tortuoſi aud of 
great Difficwty, adiudgod 
a Demurrer or re 
iu open hurt) #0. ane 
Meas. alaue with all bis 
true and uttermoſs. 
nor all the Affors in them 
elves 


ice, 


out f a. Court. of * 


E zor in Court without ſ&- 


lemn Argument, (where. (I 
am * perſuaded) Lmighty 
Cod openeth and logs 

the Underſtanding. 
Fuſtice — 
Rgöt) could. ever” baye 
attained unto. Fr it i- 
one amongſt otbers of the 
great Honours of the Cm 
— "OS that Caſes of 
Difficulty are never 
ae or re/olved in 
tenebris or ſub ſilentio 
ſuppreſſis rationibus; ##t 
in open Court, and theve 
upon - ſolemn and elaborate 
Arguments, faſt at the 
Bar by the Conncil learned 
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Cum of Common | Pleas, nioribus, & fie curſu 
then by Serjeants at Law | aſcendente) ſeriatim die- 
any); and after at the bus quibuſdam publice 
Bench by the s,\ & conſulto ſtatis, * qui 
uber they" argue © (the authoritates, rationes & 
puiſne Fudge beginning cauſas ſententiarum & 
and ſo aſcending) ſeria- determinationum ſuarum 


be Ciſe depend in the Judicibus incipiens ju: 


a | — 1 fine quid 
| * 5 

he +  venerabilis in lege & ho- 
and Cauſes of their Tak. 


tbe Authorities, 


ments and Re 
every ſuch. 
chabet enim neſcio 
energie viva vox): 4 
Reverend and bonourabie 
Proceeding in Law, 2 
grateſul Satisfattion to the 


frust ion and Direction to 
the attentive and ftudious 
Hearers.” 


In this, as in the Reft 
of my Works, my chief 
Care and Labour bath: 


been ( for Advancement 
Truth) that the Matter 


might be juſtly and faith- 


viding of Obſcurity and 


Novelty) that it migbt be 


in a legal Method and in 
the Lawyers Dialect plain- 
by gelivered, that herein 
20 Authority cited might 
be wiltngiy omitted or 


coldly applied; no Reaſon 


or Argument made on ei- 
ther Side willingly i m- 


paired; 720 Man's Re. 


ſolutions in 
particular Caſe 
quid ofis auditoribus plena in- 


* 


meis 
Parties, and a great In- 


fuſius reddunt & expli. 
cant (habet enim ne ſci⸗ 
id energiæ viva vox:) 


norandus proceſſus, gra- 
ta partibus ſatisfactio, 
attentis denique & ſtudi. 


Hoc, ſicut & cæteris 
bus, præcipus 
mihi fuit & cura & ſtu- 
dium (ad veritatem eri- 
r ut res recte 
deque referretur, & 
(ad evitandam obſcurita- 


tem & novitatem) ut in 
methodo Legali Juridi- 


corumque idiomate plane 
emitteretur, ut nullum 
productum teſtimonium 
ſcienter omitteretur, vel 
jejune applicaretur; nul- 
a ex utrinque ratio vel 
argumentum imminue- 
retur; nullius five ex- 
preſſe ſive tacite lædere- 
tur exiſtimatio; nullus 
author ſen authorita⸗ 


prolata irreverenter de- 


honeſtaretur; iique de- 
_ qui (ut opinor) 
caſus futuri fint ditigen- 

ces 


ad publicam tran- 
* firmandam, 
relo committerentur & 
717 ulgarentur. ) 
Omnipotens Deus (qui 
nme ſuo beneficio hoe | 
t perficerem vires de- 
it) mihi teſtis eſt, me, 
on ex oſtentatione ali- 
ua, aut ex audacia ſua- 
onis alicujus de ria 
ea ſcientia, hiſce me 
niſcuiſſe laboribus : 
erum tamen interim 
ſt, me ab incunabulis in 
rſpiciendis cognoſcen- 
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iſmum: Et profeſſioni 
zee pluris me agnoſco 


ines mei exantlati 


eant labores: Et ut 
ofiteor, mihi non eſſe 
cio enim quæ mihi de- 
t) quo ſolvam; ita 


quam futurum vel in- 
atum, vel pigrum in 

o quantum max- 
is meis vigiliis eniti 
im aut valeam. A 


defiderio eſt, quod & 
indevo Bractono (ve- 
ando- olim Curie de 
co Judici (ut in Ar- 
vis conſtat) & de 


de- WEgibus Scriptori) fuit, 
de- I u ſuperfluum 
or) perperam pofutum in 


opere invenerit, illud 


To the READ E R. 


iſque multis fuiſſe cupi- 


bitorem- quam quod 


lem meam obligo, me 


do Lectore hoc mihi 


putat ion direttly or indi» 
rectiy impeached ; no Aus 
thor or | Authority: cited, 


unreverently diſgraced; 


and that ſuch only az (in 


my Opinion) | ſhould ber- 


be leading Caſes for 


the publick Quiet might be 


imprinted and publiſhed. 


Almighty God ( who. 
' bath of his great Gootineſs 
enabled me hereumo) know-' 
eth that I have not taken 
. theſe Labours either for” 


Vain- glory, or = Pre- 
ſumptiotrof any Ferſuaſun 
of Knowledge : But true it 


is, that I baue been ever 


' deferous to know much: 


And do acknowledge my 


my Profeſſion than all my 
true and faithful Labours 
can ſatisfy: And as I 
truly confeſs, that I have 


u Means ( for I know my 


own Wants) to quit that 
Debt, ſo I faithfully Pro- 
miſe never to be found 
unthankful or unwilling 
to perform what by my 
uttermoſt Endeavour ſhall 
lie in my Power. My De- 
fire of the learned Reader, 
with old Bracton ( ſome- 
time a famous Fudge of 
the Court of Common Pleas 
(as I find in Record) and 
a Writer of the Laws) is, 
— fi quid ſuperfluum 
V 


in 


ter ae fideles retribuere ſelf to owe much more to 


perperam poſitum 
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a & 
Gal ven! recogr'. & Edward Vavaſor artmi- | 

ger; * Vavaſor gener, Richardus 
tes; Johannes Lanes; Willielmus 


TA Muſgrave, . Robertus Thiſſylwood, & Ro- 
xrtus Ward injuſte, &c. diſſeiſ. Thomam Dowman armi- 
rum; & Elizabethum uxorem ejus de libero ten to ſuo in 
paldington, Willitoft, & —— infra triginta amm jam 
timos elapſ. &c. Et unde iidem Thomas & Elizabeth. 
er Henricum Creſſy Attorn ſuum queruntur, = difſeif; 
ds de ſex meſuagiis; treſcentis acris terray centum acris | 
& ducentis r paſturæ cum pertin', &c. Et 7 or 
dw Georgius, Richardus; Johannes, Willielmus, 
ibertus Thidylwood, & Robertus Ward per Edwarduni 
timer Attornatum ſuum ven: Et ſu * * certis de 
= Juſtic' hic h 1 moven' dies dat eft coram eiſ- 
. io, Richardo, Johannf; 
elmo, Roberts, K — placitandum hic uſque 
em Jovis, proxim' futur, &c. 3 dies dat eſt pt 
homæ & Elizabeth. hic, Cc. Ad quem diem ven am 
uti Thomas & Elizabeth. quam icti 1 
vrgius, Richardus, Johannes, Willlelmus, 8 
obertus, per Attornatos ſuos prædict. Et ſup hoc, &c. 
ie de cauſis Juſtic hic ele moven * Aſa pre dicta 
terius adjornat coram eiſdem Juſtic uſque hoſpittum Ju- 
Ic in Chancery ry Lane London we 0 
| tur. Ad quem diem apu piti 
Jultic coram prefar Jaſtic', * Thomas & 
—— "Edwaydus, Georgius, Richardus, 
hannes, Willielmus; -Robertus, & . per Attors - 


* 


hn. 
- 
* 
» Lu 
— 9 
2 . 


* * * 


ds ſuos ictos, & ſuper hoc predicti Georgius Ri- 7 + 
ardus, Johannes, Willieldaus, Robertus, & ES 5 \ | 
2 ; e ipfi nihil habent in icti⸗ tene mentis eum * 
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Dowman's Cao. PART IN 
dicta ſpec, nec habuer die impetrationis brevis originalis Ag 
fx prædictæ ſeu unquam poſtea, nec aliquam injuriam five dif 
ſeiſinam præfat Thomæ & Elizabeth. inde fecer': Et de hy 
pon' ſe ſuper Aſſiſam & prædicti Thom' & Elia. fimiliter: Ide 
capiatur inde inter eos Aſſiſa, & c. Et prædictus Edwardus te: 
fpond' ut tenens liberi ten przditorum ten'torum cum per. 
tin in viſu recogn' aſſiſte prædict poſit” & in querela prædiſt 
ſpecificat ; et dicit quod aſſiſa inde inter ipſum Edwardun 
& præfat Thomam & Elizabeth. fieri non debet, quia di 

quod quidam Petrus Vavaſor Armiger fuit ſeiſitus de przdif 

- tenem'tis cum pertin' in viſu recogn aſſiſæ prædictæ poſit & 
in querela prædicta ſpec', inter alia, in dom ĩnico ſuo ut de fey 
do, ipſoqʒ fic inde feifir' exiſten' quid Andr. Windſor Armig, 
Will'us Vavaſor, Petrus Vavaſor Jun, & Johan Laundere ge 
neroſ. alias {Cilt ſe do die Januarii anno regni d'nz Regine 
nunc quintodecimo ext Cur Cancellar ejuſdem d'nz Reging, 
eadem Cur Cancellar apud Weſtm' in comit' Middleſex tur 
exiſten, proſecut fuerunt quoddam br e dict' d ne Reginæ d 
:ngr'u ſuper diſſeiin en le poſt, verſus præfat Petrum V. 
| vale armigerum de prædictis ten tis rm pores in viſu we 
cogn aſſiſe prædictæ poſit & in querela ict fpec cum per 
tinen, inter alia, ipſo Petro Vavaſor armigero adtunc tenente 
Jiberi ten tieorundem ten'torum cum pert inen inter alia ei 
Ken', tunc Vic' prædict' com Ebor* dire&'. {And ſo pleads; 
Common Recovery.) Que quidam recuperatio in forma pn 
dicta habita, habebatur & fuit ad uſum prædicti Petri Van: 
for pro termino vitz ſuz naturalis abſque impetitione alicuu 
vaſti, & poſt ejusdeceflu; tune ad uſum ſenioris fili ĩ legitim 
Procreat de corpore ipſius Petri Vavaſor armigeri & hzredun 
maſculorum de cor ejuſdem ſenĩoris ſilii legitime pm 
ereat': Et pro defect talis exitus maſculi de corpore hu mal 
Klii ſenioris tunc ad uſum ſc di filii de corpore prædicti pen 
Vavaſor armigeri legitime procreat, & hæredum maſculonin 
de corpore ejuſdem ſc di filii legitime procreat : (Et fic uſqit 
ad nonum filium.) Et pro defectu talis exit' maſculi de corpott 
Rujuſmodi filii noni, tunc ad uſum ipfius Edwardi Vavalo 
modo defend” fratris prædicti Petri Vavaſor armigeri p 
termino vitæ fuæ naturalis abſque impetitione alicujus vali 
& poſt ejus deceſſum tunc ad uſum ſenioris filii legitime pu 
ereat de corpore 1 Edwardi & hæredum maſulornt 
de corpore prædicti filii ſenioris legitime procreat': 
Pro deſectu talis exitus maſculi de corpore hujuſmodi fl 
Fenioris tunc ad uſum ſecundi filii de corpore ipſius Edwatl 
legitime procreat & hæredum maſculorum de corpitt 
ꝓrædicti ſc'di filii legitime procreat; (& fic ulqlt 
ad nonum filium ipſius Edwardi.) Et pro defectu u 
exitus maſculi de corpore hujuſmodi filii noni, ww 
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Vayaſor armiger'pro termino vitz ſuæ naturalis abſque im- 
etitione alicujus vaſti, & poſt ejus deceſſum tunc ad uſum 
Priotls filii legitime procreat de corpore pred Georgil & 


modi fil ſenioris, tunc ad uſum ſc di filii de corpore pred” 
Georgii legitime procreat & hæredum maſculorum de cor- 


um ipfius Georgii: ) Et pro defectu talis exitus maſculi de 
corpore hujuſmodi fili noni tunc ad uſum cujuſdam Ra di 
Vavaſor alterius fratris przd* Petri Vavaſor pro termin' vitæ 
ſuz naturalis abſq; impetitione alicujus vaſti, & poſt ejus de- 
ceſſum tunc ad uſum ſenioris filii legithne procreat' de corpo- 
re præd Radulphi & heredum maſculorum de corpore illius 
ſemoris fili legitime procreat': Et pro defectu talis exitus 
maſculi de corpore hujuſmodi li ſenioris tune ad uſum ſc di 
filii de corpore pred Radulphi legitime procteat & hæred' 
maſculorum de corpore illius ſecundi filii legitime procreat, 
(& fic uſq; ad nonum filium ipfius Radulphi:) Et pro defec- 
tu talis exitus maſculi de corpore hujuſmodi fili noni tunc 
id uſum cujuſdam Marmaduci Vavaſor alterius fratris præd 
Petri Vavaſor armigeri pro termino vite ſuæ naturalis abſque 
impetitione alicujus vaſti, & poſt ejus deceſſum tunc ad —— 
ſemoris fili legitime procreat' de corpore præd Marmaduci 
& hzredum maſculorum de corpore illius ſenioris filii legitim 
focreat*: Et pro deſectu talis exitus maſculi de corpore hu- 
fufmod: filii ſenioris ttinc ad uſum ſecundi filii de corpore 
— Marmaduci legitime procreat & h#red' maſculorum 
corpore illius ſecundi filii legitime procreat* z (& fic uſqʒ 
ad nonum filium ipfius Marmaduci:) Et pro defeQu talis ex- 


Juſdam Roberti Vavaſor alterius fratris præd' Petri Vavaſor 
pro termino vie ſuæ naturalis abſque impetitione alicujus 
vaſti, & poſt ejus deceſſum tunc ad uſum ſenloris filii legitime 
procteat de corpore pred” Roberti Vavaſor & hæred maſ- 
culorum de corpore illius ſenioris filii legitime procreat: Et 
o defectu talis exitus maſculi de corpore hujuſmodi filii 
ioris tune ad uſum ſecundi filii de corpore præd' Roberti 
Varn ſar & bzred' maſculorum de corpore illius ſecundi fil 
legitime procreat; (& fic uſque and nonum filium ipfius 
Roberti:) Et pro deſectu talis exitus maſculi de corpore 
hyufmodi fili noni tune ad uſum Thomæ Vavaſor alterius 
iratris prædicti Petri Vavaſor Armiger pro termino vitæ ſuæ 
aturalis abſque impetitione alicujus vaſti, & poſt ejus deceſ- 
lum tune ad uſum ſenioris — corpore pred Thom v * 
ah * | 3 Valor 


* 
- 


£ 


ad uſum cujuſdam Georgii Vavaſor alterius fratris privd' Petri 
hzredum maſculorum de corpore illius ſenioris filii legitime 


at; & pro defectu talis exit maſculi de corpore hujuſ- - 


pore illius ſe di fili legitime procreat; (& ſic ad nonum fili 


iu maſculi de corpore hujuſmodl filii noni tune ad uſum cu- 


* 
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Fiaſor legitime procreat' & heredum maſculorum de cor- 

re illius filii ſenioris legitime procreat': Et pro defectu ta- 
is exitus maſculi de corpore hujuſmodi filii ſenioris, tunc ad 
uſum ſecundi filii de corpore prædicti Thome Vavaſor legi- 
time procreatꝰ & hæred' maſculorum de corpore illius ſecur- 
di fili legitime procreat'; (& fic uſque ad nonum filium 
præd Thomæ:) Et pro defectu talis exitus maſculi de cor. 
pore hujuſmodi filli noni, tune ad uſum Richarqi Vavaſot 
alterius fratris præd' Petri Vavaſor Armigeri pro termino vi- 
tz ſuæ naturalis abſque impetitione alicujus vaſti, & poſt e- 
jus deceſſum tunc ad uſum ſenĩoris filii de corpore præd Ri- 
chardi Vavaſor legitime procreat', & hæredꝰ maſculorum de 
corpore illius filii ſenioris legitime procreat: Et pro defectu 
talis exitus maſculi de corpore hujuſmodi fili i fenioris, tune 
ad uſum ſecundi filii de corpore pred Richardi Vavaſor legi- 
time procreat: (Et fic uſque ad nonum filium pred” Richar- 
di:) be pro defectu talis exitus maſculi de corpore hujuſmo- 
di filii noni, tune ad uſum hzredum maſculorum de corpore 
Petri Vavaſor de Spaldington militis legitime eat": Et 
pro defectu talis exitus maſculi tune ad uſum rectorum hæred 
ræd Richardi Vavaſor imperpetuum. Virtute cujus qui. 
ous recuperationis & ſeiſinæ modo & forma præd habit 
ac vigore cujuſdam actus in Parliament domini Henrici nu- 
r Regis ngliz octavi, — die Fe bruatii, anno regi 
Ei viceſimo ſeptimo, de ufibus in poſſeſſionem transferend; e 
apud Weſtmonaſterium in comitat* Middleſex tent' edit} 
ræd Petrus Vavaſor armiger fuit ſeiſitus de przd' tenemen- 
tis cum pertinentiis in viſum recogn' Aſſiſæ prædictæ poſit᷑ & 
in querela prædicta ſpec inter alia, in dominico ſuo ut de l- 
bero tenemento pro termino vitæ ſuæ abſque impetitione ali 
cujus vaſti, remaner inde poſt ejus deceſſum dle e rout 
fuperius ſpeQant', ipſoque Petro fic inde ſeiſitꝰ exiſtenꝰ, idem 
Petrus apud Spaldington prædictam obiit fine aliquo exit 
maſculo de corpore ſuo legitime procreat*; - poſt cujus mot 
tem idem Edwardus in prædicta tenementa, cum pertinentiis 
in viſum recognitorum Aſſiſæ prædictæ poſit” & in queren 
rædicta fpec', inter alia, ut in remanere {uo inde intravit, & barr 
uit & adhuc eft ſeifitus in dominico ſuo ut de libero tene inde 
mento pro term ino vitæ ſuæ abſque impetitione alicujus un 


ſti. Et prædicti Thomas Downan & Elizabeth. clamand', & en 


ASS 


ve 


(And gives colour to the Plaintiſf.) | um 
Et prediftt Thomas Dowman & Eliz. quoad'predictus Hit 
2. præd Edwardi ſuperius in barra Ahe prædict. placit ine 


icunt, qd'ipfi per aliqua in eodem placito præallegat ab Aff rerſy 
fa praditt te tenementis prædictis, cum pertinentiis, habends 
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. rræcludi non debent, quia dic, quod bene & verum vit, quod 
4. prædict Petrus Vavaſor Armiger fuit ſeiſitus de tenementis 
2d dictis, cum pertinentiis, in dominico ſuo ut de feodo, ip- 


ue Petro fic inde ſeiſit exiſten, prædicta recuperatio tene- 
mentorum cum pertinentiis, habit fuit per præfat And” 
Windſor, Willielmum Vavaſor, Petrum Vavaſor juniorem, & 
Johanne Laundere verſus præfat Petrum Vavaſor armiger, 
modo & forma prout przdi& Edwardus ſuperius allegavit : 
Sed iidem Thomas Dowmen & Elizabeth. ulterius dic”, qq* 
recuperatio prædicta per præfat Andream, Willielmum Va- 
valor, Petrum Vavaſor juniorem, & Johannem Laundere 
verſus. præfat Petrum Vavaſor Armigerum de tenementis 
predictis cum pertinentiis in forma prædicta habit ac 
ſeiſna tenementorum ictorum cum pertinentiis ſuperin- 
de in forma predifta habit, fuerunt ad ſolum opus & uſum 
præd Petri Vayaſor armigeri & hæredum ſuorum imperpe- 
tuum.: Quorum pretextu ac vigore przd' actus de uſibus in 
poſſeſſionem transferend”*, &c. præd Petrus Vavaſor Armi- 
per fuit ſeiſit' de tenementis prædictis cum pertinentiis in 
dominico ſuo ut de feodo, et fic inde ſeiſit exiſten idem 
Petrus Vavaſor armiger apud Spaldington prædict de tali 

ſtatu {uo obiit inde. ſeiſit fine exitu de corpore ſuo legitime 
procreat” ; poſt cujus mortem eadem tenement” cum „ e 
tus deſcend eidem Eliz. adtunc uxori ipfius Tho. Dowman 

exiſten\, ut ſorori & hæredi prædict' Petri Vavaſor armiger': 

Per qd iidem Tho. Dowman & Eliz. in eadem tenementa 

um pertin' intraverunt & fuerunt inde ſeifiti in dominico 


0 uo ut de feodo in jure ipfius Eliz. 23 prædict 
＋vardus Vavaſor ac prædict Georgius, Richardus, Johan 
li- Lawſon, Willielmus Muſgrave, Rob. Thiſſylwood, & Rob. 


Ward, Thomam Dowman & Eliz. inde injuſte & fins 
udicio diſſeiſ. prout ipfi ſuperius verſ. eos queruntur: Abſqʒ 
hoc ꝗd predict recuperatio ten torum prædictorum cum per. 
tin per præfat Andream Windſor, Will Vavaſor, Pegrum Va- 
aſor junior, & Johann Laundere verſus prefat Petrum 
Vavaſor Armiger in forma prædict' habit, fuit ad uſus in 
barra predi* Edward' ſuperius ſpec', prout, &c. (Et ſuper- 
inde partes ſunt ad exit) Et Jur' dicunt ſuper ſacrament” 
pum, qd prædict' Petrus Vavaſor armiger fuit ſeiſit“ de to- 
dem tis pred in eorum viſu polit”\& in querela prædicta ſpec 

um pertin” in dominico ſuo ut de feodo, ipſoq; Petro fic inde 
ſeiſit exiſten, pred' recuperatio habit fuit per præfat Andr 
windſor, Wil' Vavaſor, Pet' Vavaſor jun, & Johan Laundere 


erſus N Pet. Vavaſor armig de eiſd ten tis cum pertin' 
nodo & forma prout præd ict Edwardus ſuperius placitand 
Allegavit. Et ulterius recognitor' Aſſiſæ prædictæ dic ſuper 
lacramentum ſuum, quod quædam ind 
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entura facta fuir 
inter 
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inter priefat' Petrum Vavaſor armigerum ex una parte, & 

ræd' Andream Windſor, Williel' Vavaſor, Petrum Vavaſor 
unior, & Johan Laundere ex altera parte, gerens dat' primo 
die Februarii anno quinto decimo ſupradicto: Cujus quidew 
Indenturæ tenor ſequitur in hæc verba. This Indentury 
made the firſt Day of ,Feb2uary in the 15 Year of the 
Reign. of our Sovereign Lady Elizabeth by the G2ace of 
God Queen of England, France, and Ireland, Defender gf 
the Faith, &c, Between Peter Vavaſor of the Middle-Tem 

le in London Eſquire of the one Party, and Andrew Wind. 
or of the ſame Youſe Eſquire, William Vavaſor of Linton 
in the County of York Gent, Peter Vavaſor the Pounget 
of Spaldington in the County of York Gentleman, am 
John Laundere of Staple Inn in z near London Gentle 
man on the other Party, Mitnelleth, that it is covenant; 
ed, concluded, condeſcended, declared, and fully agreed 
betwixt the ſaid Parties, and either of the ſaid Par 
ties ko: him and his and their Peirs, Executozz 
and Adminiſtratoꝛs doth conclude, condeſcend, declare, 
and agree r Yes, 2eſents to and with the other, 


his and their Yeirs, Executozs, and Adminiſtratozs in 
anner and Fo2m following: That is to ſay, whereas 
the ſaid Andr. Will. Pet. the Bounger and John have this 
2eſent Term of S. Hill. recovered fo them and fo their 
eirs foꝛ ever by Crit of Entre ſur dif. in le poſt hadand 
p2oſecuted againſt the ſaid Peter Vavaſor Eſquire, befizx 
Hir James Dyer nt. Richard Harper, Roger Manwood, 
and Robert Mounſon Juſtices to our ſaid Sovereign Lady 
the Queens Pajeſty of her Court of Common Pleas i 
Weſtminſter, accozding to the uſual Dzder and Foꝛm g 
Common Recovertes herefofoze uſed, the Panoz of Spal 
ington with the Appurtenances and divers other Lan, 
Tenements, and Bereditaments ſcituate, lying, and being 
in the Towns, Pariſhes, Yamlefs, and Fields of Spald- 
ington, Willytoft, Gri thorpe, Bubwith, Brighton, Southcare, 
and Replingham in the ſaid Cou of York, at the Time 
” the oo E d * the h nd of the ſaid 
eter Vavaſor Tlq; other n 10 ages, Lands, 
Tenements, and Yereditaments as the ſaid Peter Vary 
ſor Eſq; lately purchaſed of one H Johnſpn Eſq; by the 
mes of the Panoz of: Spaldington, fozty Peſſuages, 40 

fts, 30 Gardens, 3 Dovehouſes, one Windmill 
2000 Acres of Land, five Yandzed Acres of Weadov, 


elo Thouſand Acres of Paſture, five Vundzed 1 


SO EEESPIYE rs 
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quod, two Thouſand Acres, of Pooz with the Appurte⸗ 
nances in opaleingron, Bubwith, Brighton, Willitoſt, Grip- 
thorpe, Southcave, and Replingham, That the Intent and 
true Meaning of all the ſaid Parties now ts, and at the 
Time of the ſaid Recovery ſo had and ſuffered was, That 
the ſaid Andrew, William, Peter the Younger, and John, and 
their Yeirs, and the Yeirs of every of them, immediatly 
from and after the ſaid Recovery ſo had and executed, 


ments, in 
Uſed, 
ington, with 


IX SSS PP SASRSoSS 


* 
— 


8 
S 
8 
S 
V2 
3 
tn 
8 
2 
— 
£9 
= 
8 
A. 
2 
8 
2 
I 
Q 


the Beit 

lawfnlly begotten : And fo2 Default of ſuch Jſſue Pale 
of the Body of ſuch eldeſt Don, to the Uſe of the ſecond 
Hon of the Body of the ſaid Peter Vavaſor lawfully be- 
„and of the Yeirs Pales of the Bodp of the ſaid 
ſecond Dan lawfully begotten, 8c. (And ſo to the ninth 

the ſaid Peter.) And fo2 Default of ſuch Iſſue 
e Body of ſach ninth Son, to the Uſe of Edw. 
Vavaſor B2other of the ſaid Peter Vavaſor Eſq; foꝛ Term of 
ural Life without Impeachment of any Waſte, and 
after his Deceaſe to the Uſe of the eldeſt Son lawfully be- 
of the Body of the ſaid Edward and of the Heirs 
ales of the Bodp of the ſaid eldeſt Son lawfully be- 
gutten; And fo2 Dekault = ſuch June Pale of ſuch 2 
5 1 * -- - Bon 


N. 


Dowman's Caſe. PART IX 
Fon, to the Uſe of the ſecond Don of the Body of the (aid 
Edward Vavaſor lawfully begotten, and of the Meir 
ales of the Body of the ſaid ſecond Don lawfully be; 
tten, 8c, (And ſo to the ninth Son of the ſaid Edward.) 
nd foz Default of ſuch Jſſue Pale of the Body of ſuch 
ninth Hon, to the Uſe of George Vavaſor Bꝛother to the 
Aer Vaveſor lh; - prey = 12 Mis 2 Ly 
without Impeachme a a er 7 
ceaſe to * "Uſe of the eldeſf Son lawfully "the Pei 


the Bod - ſaid George Vavaſor and of eirg 
Wales of the Body of the ſaid eldeſt Son lawfully begot⸗ 
ten: And foz Default of ſuch Jſue Pale of the Body of 
the ſaid eldeſt Son, to the Uſe of the ſecond of the 
Boop of the ſaid George Vavaſor 4 begoften, am 
of the Yeirs Pales of the Bodp of the ſaid ſecond Son 
lawfully begotten, &c. (And ſo to the ninth Don of thy 
ſaid George.) And foz Default of ſuch-Jſſue Pale of the 
Body of ſuch niath Son, to the Uſe of Ralph Vavaſor Bzv 
ther to the ſaid Peter Vavaſor Eſquire foz Term of his 
natural Life without Impeachment of any Waſte, and 
after his Deceaſe to the Uſe of the eldeſt Son lawfully 
begotten of the Body ofthe ſaid Ralph Vavaſor, and of 
Meirs Wales of the Body of the ſaid eldeſt Son lawfully 
begotten : And foz Default of ſuch Jſne Male of the 
Body of ſuch eldeſt Son, to the Uſe of the ſecond Son u 
the Body of the ſaid Ralph Vavaſor lawfully begotten and 
of the Beirs Pales of the Body of the ſaid ſecond Sen 
lawfully begoffen, &c. (And fo to the ninth Son of 
ſaid Ralph.) And foꝛ Default of ſuch ſue Male of 
Wody of ſuch ninth Don, to the Uſe of Marmaduke Vavs 
ſox B2other to the ſaid Peter Vavaſor Eſq; foz Term of his 
natural Life without Impeachment of any Waſte, and 
after his Deceaſe to the Uſe of the eldeſt Son lawfully 
begotten of the Body of the faid Marmaduke Vavaſor, and 
of the Yeirs Bales of the Body of the ſaid eldeſt Den 


lawfully begotten, &c. (And ſo to the ninth Son of the 


ſaid Marmaduke.) And fo2 Default of ſuch Jſne Pale of 
the Body of ſuch ninth Son, to the Uſe of Robert V+ 
valor Bꝛother to the ſaid Peter Vavaſor Eſq; foz Term of 
his natural Life without Jmpeachment of any Waſte, and 
after his Deceaſe to the Uſe of the eldeſt Sonlawfully begot- 
ten of the Body of the ſaid Ro.Vavaſ. and of the Heirs Pales 


of the Body of the faid eldeſt Son lawfully * 


— 
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Caid (And fo fo the ninth Son of the ſaid Robert.) And foz 
eite Default of ſuch Ilſe Male of the Body of ſuch ninth 
be- Son, to the Uſe of Thomas Vavaſor Bꝛother cf the ſaid 
rd.) WW Peter Vavaſor Eſq; foz Term of his natural L:f: wi heut 
uch WF Impeachment of any Matte, aiid after his Deceaſe, to 
the Ale of the eldeſt Son lawfully begotten of the Body 
Life of the ſaid Thomas Vavaſor and of the Heirs ales of the 
de, Body of the ſaid eldeft Son lawfully begotten, &c. (And 
1 of BR fo to the ninth Son of the ſaid Thomas. And foz Detault 


of ſuch Jſue Pale of the Body of ſuch ninth Son, to the 
Uſe of Richard Vavaſor Bꝛother to the faid Peter Vavaſor 
Cſq; foꝛ Term of his natural Life without Jmpeachmeat 
of any Maſte, and after his Deceaſe, to the Uſe cf the 
eldeſt Son lawfully begotten of the Body of che ſatd Ri- 
chard Vavaſor and of the Heirs Males of the Body of 
ſaid eldeſt Son lawfnlly begoften, &c. (And ſo to the 
ninth Son of the ſaid Richard.) And foꝛ Default of ſuch 
Jſue Pale of the Body of ſuch ninth Son, to the Uſe of 
the Heirs Pales of the Body of Sir Peter Vavaſor of 
Spaldington Ant. lawfully begotten : And foz Default of 
ſuch Jie Pale, to the Uſe of the right Yeirs of the ſaid 
Richard Vavaſor fo2 ever. Pꝛovided, &c, 
Et ulterius recognitores qua dicunt ſuper ſacramentum 
ſuum prædict, qd” predict ten' cum pertin' in eorum viſy 
poſit” & in 8 i& ſpec, & in recuperatione præd 
compriſat, 5 parcella man iorum t'rarum & ten torum in 
indentur prædict ſpec? & non alia neq; diverſa; ſed. utrum 
indentura 1 poſt recuperationem ict per præfat 
Pet. Vavaſor armiger in forma predict fact & habit, gerents 
datum prædict primo die Februarii, ac primo deliberat 
ædicto quinto decimo die Februarii anno quinto decimo 
upradi&”, poſt recuperationem prædict, exiſten' ad uſus in 
eadem ſpec, fit bona & ſufficiens in lege ad ducend' 
& declarand, Anglice, to lead and declare uſus præd 
recuperationis prez forum tenementorum in viſu' recognit 
prædictorum poſit & in querela prædicta Keb cum pertinen”, 
necne, iidem recogn' penitus ignorant, & inde getunt advi- 
ſam tum Juſtic prædictorum, & Cur hic, &c. Et ſi eiſdem 
Juſtic & cur hic videbitur, quod indentura prædicta per 
præfatum Petrum Vavaſor armigerum poſt prædictam recu- 
perationem in forma prædicta facta & habita, gerens datum 
prædicto primo die Februarii, ac primo deliberat præd“ 
quintodecimo die Februarii ann quinto decimo ſupradict 
Poſt recup aco em prædict' exiſten ad uſus in cadem ſpec”, 
it bona & ſufficiens in lege ad ducend' & declarand), —_— 
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to lead and declare uſus recuperationis prædictæ de tenemen. 
tis prædictis in viſu recognitor prædictorum poſit cum per. 
tinentiis & in querela prædicta ſpec”, tunc idem recognitot 
dic' ſuper ſacramentum ſuum prædictum, qd eadem recupe- 
ratio de tenementis prædictis in viſu recognitor prædictorum 
poſit, cum pertinentiis, & in querela prædict ſpec, fuit ad 
eoſdem uſus in eadem barra ipfius 3 modo & 
forma prout idem Edwardus in barra ſua prædicta ſuperiu 
allegavit; et quod prædicti _ Richard. Coats, Johan, 
Willielmus, Robert. Thiſſylwood, and Robert. Ward non 
diſſeiſ. præfat Thom. Dowman & Eliz. de tenementis pre- 
dictis in eorum viſu poſit in querel prædicta ſpec', cum per 
tinentiis, prout iidem Georgius, Richardus Coats, Johannes, 
Willielmus, Robertus, & Robert. ſuperius allegaverunt, Et 
fi videtur eiſdem Juſtic' & Cur hic, quod indentura predic- 
ta per prædictum Petrum Vavaſor armig' poſt recuperatio 
nem prædictam in forma prædicta fact & habit', gerens dat 
prædicto primo die Februarii ac primo deliberat prædicdo 
quintodecimo die Februarii, anno quintodecimo ſupradidt, 
Thy recuperationem prædictam, minus ſufficiens in lege exi- 
it ad ducend' & declarand, Anglice, to lead and declare 
uſus recuperationis prædictæ tenementorum prædictorum in 
viſu recogn' poſit' & in querela prædicta ſpec, tunc iidem re- 
cogn' dic ſuper ſacramentum ſuum prædictum, quod eadem 
. recuperatio tenementorum prædict' non fuit ad eoſd' uſus in 
cadem barra ipfius Ed wardi ſpec' modo & forma prout pre 
dicti Thomas Dowman & Elizab. ſuperius allegaverunt ; & 
quod prædicti Tho. Dowman & Eliz. fuer ferfit* de tene 
mentis prædictis in viſu eorundem recognitor poſit & in que 
rela prædicta ſpec, cum pertinentiis, in dominico ſuo ut de 
feodo in jure prædictæ Eliz, quouſq; prædicti Edwardus Vi 
vaſor, Georgius Vavaſor, Richardus Coty Johan. Lawſon, 
Willielmus Muſgrave, Robertus Thiſſylwood, & Robertu 
Ward ipſos Thomam Dowman & Eliz. inde injuſte & fine 
judicio, ſed non vi neque armis, diſſeiſ. Et tunc aſſid damp} 
na ipſorum Thomæ Dowman & Eliz. occafione diflcifine 
prædict ultra miſ. & cuſtag ſua per ipſos circa ſectam ſum 
in hac 2 appoſit ad vigint' ſolidos, & pro miſ. & cuſtig 
illor' ad decem ſolidos. Et quia Juſticiar Bic ſe adviſare vw 


lunt de & ſuper præmiſſis priuſquam judicium inde reddant 
pre 
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dies datus eſt partibus ictis coram Juſticiar hic predif 
apud hoſpitium Juſtic in Chancery Lane London uſq; d. 
em Sabbathi proxim'” poſt menſ. ſancti Michaelis proxin 
futur, &c. de judicio ſuo inde audiendo, eo quod iidem Jt 
ſtic hic inde nondum, &c. Et diverſz aliæ Continuationes ul 
ud diem Sabbathi proxim' Poſt Craſtinum Animarum, * 
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uſque diem Sabbati proxim' poſt Craſtinum Martini, &c. & 
uſque diem Mercurii proxim poſt Octab Sanct Trinit', &c. 
Ad quem diem coram præfato Roberto Shure & Johanns 
Clench tunc Juſtic',&c. apud prediftum hoſpic' Juſtic ven tam 
ptædict Thomas Dowman & Eliz. quam prædict Edward', 
Georgius, Richardus Coats, Johannes, Willielmus, Robertus, 
& Robertus per attornatos ſuos ictos: & quia Juſtic 
rædict' hic, &c. dies ulterius dat partibus prædictis coram 
uſticꝰ dictæ d næ Regnæ ad aſſiſas in prædicto Com Ebor' 
capiend aſſignat apud prædict' Caſtrum Ebor' uſque diem 
Lunz ſextum diem Auguſti proxim futur, &c. ante quem 
diem dicta domina Regina nunc per alias literas ſuas patent 
quarum dat eſt apud Weſtm' anno regni ſui vicefimo quarto, 
quarum tenor ſequitur in hæc verba, &c. Elizabeth. &c. di- 
ſectis & fidelibus ſuis 7ohann. Clench tertio Baroni & Fran- 
ciſco Gaway uni ſervienc' ſuoru ad legem, Salutem : Sciatis, 
&c. (Et tunc ſequuntur litere patentes, Cc.) Et quia iidem 
juſtic hic ulterius ſe adviſare volunt de & ſup præmiſſis pri- 
uſquam judicium inde reddant, dies, &c. coram iiſdem 70- 
hann Clench & Franſe' Gaway tunc Juſtic', &c. Ad prædict. 
hoſpitium uſque diem Sabbati proxim' poſt craſtinum ani- 
marum, &c. ad quem diem prædicti Zohan. Clench & Fran- 
ciſc. Gaway tunc Juſtic' dictæ d'næ Reginæ ad aſſiſas in præ- 
dicto Com Ebor apud hoſpitium prædict non venerunt, ſed 
a dicto hoſpitio fe retraxer, eo quod ante diem illum propter 
infectionem aeris & peſtilentiæ mortal is hominum in civita- 


te London & ſurburbiis ejuſdem ac in civitat' Weſtm' tune 


exiſten', termin Sanct' Michꝭ qui tune apud Weſtm' in Com” 
Middleſex teneretur a Weftm' prædictꝰ uſque caſtrum d'nz 
Reginæ, &c. adjornat', & ibidem tent' &c. Poſtea, dicta dna 
Reina per alias literas ſuas patentes conſtituit han. Clench 
& Franciſcum Roaes unum Servien ſuorum ad legem Juſtic 
ad aſſiſas in præd ict com' Ebor, &c. Et dicti Juſtic' virtuts 
dictarum literarum patent poſtea ſcilicet die Lunæ in quarts 
ſeptim' Quadrageſimæ an' regni dictæ d' næ Reginæ nunc 
viceſimo quinto, apud Caſtrum Ebor', vener', coram quibus 


tunc & ibidem ven prædicti Thomas Dowman & Elizab. 


per attornatum ſuum prædictum, & pet' breve de Reattachi- 
ament' præfat' Bdwarl, Georg, Richard. Coats, &c. quod 
fint coram Juſtic' dominæ Reginæ ad proxim' affifas in pri 
dicto comitatu Ebor' capiend aſſign apud prædict' caſtrum 
Ebor' tenend' auditur' recordum & - ſuum de aſſiſ. 
predia” quæ ſuit in cur' dictæ dominæ Reginæ nunc apud 
caltr' prædict', ita quod aſſiſa illa tunc fit ibi in eod' ſtatu 
guo fuit in Cur dictæ d'nz Reginæ nunc cora' prefatꝰ hau 
Clench & Pranciſeo Gary Juſtic ad afliſas; &c. apud prædit- 
tum caſtrum Ebor prædict die Lung ſexto die Auguſti Anm 
n ; : 


eg» 
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regni dictæ d'nz Regine nunc viceſimo quarto, quo dle Aſſiſi 
— edjornat far coram iiſdem Johan Clench & Fran. bh 
ciſto Gawway tunc Juſtic', &c. a predict caſtro Ebor ulque tt 
prædict hoſpitium Juſtic in Chancery Lane London uſque | 
prædict diem Sabbati proxim poſt prædict Craſtinum Ani. 
marum tunc proxim' ſequen, &c. A gue quidem proxim' 
Aſſiſas tent apud caſtrum Ebor predict' die Lune viceſimo 
nono die Julii anno regni dictæ d næ Reginæ nunc viceſimo 
15 coram przfat* ohaum. Clench & Franciſto Rodes tune 


uſtic' ad aſſiſas, &c. ven tam prædict Thomas Dowman & 
liz. per attornatum ſuum prædict' quam prædict' Edu. 
Georgius, Ric'us Coats, Johann, Will'us, Robertus & Robert- ra 
tus per prædict' Thomam Hall attornat ſuum, & Vic' viz. ib. 
Thomas Wentworth armiger modo mand', noe prædict 
Edward Vavaſor, Geor Ric'us Coats, Johan, Willielm', Ro- 
bertus & Robertus, &c. Et ſuper hoc dies dat' eſt eis eſſend ig 
cora' Juſtic' dictæ d'næ Reginæ nunc de banco in banc” apud 
Weſtm' in Craſtin' Animarum proxim' futur de audiend & 
recipiend' quod eiſdem Juſtic Foe Reginz de p dict banco ide 
adtunc ibidem conſiderand' videbitur in hac parte, eo 2 
iidem Johan. Clench & Franciſcus Rodes Juſtic' ad Aſſiſa, Porr 
&c. inde nondum, &c. Ac aſſiſa prædict' cum omnibus cam d 
tangent eiſdem Juſtic' de Banco mittitur, &c. Sequitur war- Mia 
rant attornat, & breve de Reſummons in Rotulo, & tenor m 
brevis de Reattach. ſequitur, & retorn cjuſdem brevis. Eli. 
&c. Vic' Ebor ſalutem. Reattach. Edw. Vavaſor Armig * 
Georgium, Richard' Coats, Johann, Willi'um, Robert', "we 
Robertum, vel ballivos ſuos ſi ipfi inventi non fuerint, coram Wiſh; 
Juſtic' noſtris ad aſſiſas in com' tuo capiend' aſſignat' a 
caſtr Ebor in comꝰ tuo die Lunæ xxii. die Julii proxim' futu Narr 
auditur record & judicium ſuum de aſſiſa novæ diflei, Nuoc 
quæ fuit in cur noſtra apud caſtrum prædictum, quam quidem | 
aſſiſam Thomas Dowman Armig' & Eliz. uxor ejus ibidem : 
arrain* verſ. eos de ſex meſuagiis CCC. acr* tert, C. acr* pral io, 
& ducentis acr paſtur', cum pertin' in 8 dington, Willitoft, 
& Southcave, ita quod aſſiſa illa tunc kr ibi in eodem ſtatu 
quo fuit in Cur' noſtra eoram Johann. Clench tertio Barone 
e Scacc' noſtro & Franciſto Gawdy uno ſervien' noſtrorum 
ad legem, Juſtic' noſtris ad aſſiſas in com' tuo capiendas af 
ſignatis, 7 prædictum Caſtrum Ebor', die Lunæ ſexto 
die Augu i proxim præterit', quo die aſſiſa prædicta certi 
de cauſis abinde,adjornat' fuit, coram iiſdem Juſtic' n'ris, uſq; 
hoſpitium Juſtic in Chancery Lane London uſque diem 
Sabbati proxim' poſt craſtinum animarum tunc+ prox im 
ſequen': Et habeas ibi nomina pleg. & hoc breve. I. 
Johann. Clench apud caſtrum Ebor xi. die Marcii anno reg. 
ni noſtri viceſimo quinto. Frankland, Crefly. Infranominat 
Edw. Vavaſor, Geo. Richardus Coats, Johan', Willi us, = 


air I Dowman' Caſe: 
bertus, & Robert nihil habent nec aliquis eoru aliquid ha- 
det in balliva mea per quod poſſunt attach, vel aliquis eoru 
Attach' poteſt, nec habent, nec aliquis eorum habet ballivum 


el balli vos, nec ſunt invent' nec aliquis eorum eſt invent' in 
-adem. Thomas Wentworth armiger vic'. Et modo hic ſci} 
zpud Weſtm' prædictam ad hunc diem, ſcil't ad prædict 
| raſtinum Animarum, ven tam prædicti Tho. Dowman & 
liz. per prædict Henricum Crefly attornat ſuum, quam 
, ry Edwardus Vavaſor, Georgius, Rich' Coats, Johan”, 
; il, Robert & Robert' per Thomam Algar attorn ſuum : 
' it quia Juſtic' de banco hic ſe adviſare volunt de & ſuper 
rremiſſis priuſquam judicium inde reddant, dies dat eſt par- 
ibus prædictis hic uſque in octabis {c'i Hillarii ¶ &. ſic conti- 
uatur in octabis.ſc i Hillarii anno ſeguc ute) Ad quem diem 
ic ven tam prædict Thomas Dowman & Eliz. quam præ- 
licti Edward Vavaſor, Georgius, Richardus Coats, Johann“, 
ill'us, Robert' & Robert” per attornatos ſuos p dictos: Et 
uper hoc viſis præmiſſis, & per Juſtic'.hic plene intellect', 
idetur eiſde jaſtie hic, quod prædicta indentura per præ- 
atum Petrum Vavaſor ar pat 3 recuperationem in 
orma prædicta fact & habit, tuit bona & ſufficiens in lege 
d ducend' uſus recuperationis prædictæ de tenementis præ- 
lictis cum pertin', ficq; eadem recuperatio de ten'tis p dict 
m pertin in viſu recogn aſſiſæ 22 fit' & in quere- 
ptædicta ſpec', per præfat Andream Windſor, Willi'um 
avaſor, Petrum Vavaſor junior, & Johannem Laundere ver 
edi Petrum Vavaſor armigerum in forma p'dicta habit, 
it ad eoſdem uſus in prædicta barra prædict Edwardi Va- 
aſor ſuperius ſpec, modo & forma prout idem Edwardus in 
arra ſua prædicta ſuperius allegavit: Ideo conſiderat eſt, 
nod prædicti Thomas Dowman & Eliz. nihil capiant per 
re ſuu prædict, ſed fint in miſericordia pro falſo clamore 
o: Et prædicti Edwardus Vavaſor, Georgius, Ric'us Coats, 
dhannes, Will'us, Robert & Robert' eant inde fine die, &c. 
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F Anderſ. 125, 7 Dowmarn Eſq; and Eliz. his Wife brought an AW +0; 
Moor 191. £ fife of Novel . ek before John Clenob and Frau i. 
Roaes Juſtices of Aſfiſe in the County of Tork, againk E 
Vavafer, George Vavaſor, and others; and complained thy 
were diſſeiſed of their Freehold in Haldington, Willitoſt, u 3 
Southcave inthe fame County, E9c. and made their Plainta Wo 
'6 Houſes, 300 Acres of Land, 100 Acres of Meadow, A ö 
2c0 Acres of Paſture ; And all but the ſaid Eg. Jau i 
— "pleaded, Nwt torr nul diffei/in, and the ſaid, Edward ple an 
| ed, That one Peter ſe EY 99 6 of the Now 
ments aforeſaid put in View, and now in Plaint in Fee, . 
galnſt whom Aurea 1 Nilliam Favaſor and 
chers 2 Zan. an regni d h,Lw 15. brought a Wric of Entry 

the Poſt of the Tepements aforeſaid, 5 int the ſaid Peng 
Vavaſer; returnable Ockob. Hill, at whi Day a Comm . 
Recovery was had againſt him with fingle Voucher, al 
fais uam 4 Feb. Cc. gue quid 


Cr. Jac. 512: executed by Habere 7) | 
k 2 informa prad halebat, and was to the U 
the {aid Peter for his Life without Impeachment of Wag 
and afterwards to the Uſe of his eldeſt Son in Tail, and ſo nd 
- 9 Son in Seniority in Tail, and for want of ſuch Iflue to i en 
Uſe of the ſaid E. Pavaſor Brother of the ſaid Peter ec 
his Life without Impeachment of Waſte, and afterwards in t 
the Uſe of his eldeſt Son, and to the Heirs Males of his Bol 
and ſo to 9 Son in their Seniority of the like Eſtate; en 
for want of ſuch Iflue, to the Uſe of the ſaid G. Vavaſſ 7 
Ra. Vavaſor, Mar. Vavaſor, Rob. Vavaſor, Tho. Vaud ge 
and Rich. Vavaſor, Brothers of the ſaid Petey, to every ern 
— — the 1.5 RW with like Wey“ to their 9 li 
Male, in their Senierity in Tail, and afterwards to !! 
B che Hens Males of P. Vavalr Knight, lawful 
. | TOR begs 


\ 


Pint Dowman' Caſe; 


Dr] Rich: Vavaſor, and alledged the Execution of the 
Uſes by Force of the Stat. of 2) H. 8. and the 50 70 of 
ſaid Peter FVavaſor without Iſſue, after whoſe Death he en- 
tred as in his Remainder, and gave Colour to the Pl's. T 
which the Pl. replyed and conteſt the Recovery, as the {ai 
E. had alledged, but further faid, That the ſaid Reto 

was to the Uk of the ſaid Peter and his Heirs, and that af- 
ter the Death of Peter the Tenements deſcended to the ſaid 
Elia. Wife of the ſaid Tho. Dowman, as Sifter and Heir of 
the laid Peter, Or. Abſy; hoc quod recuperatio pr edifta Te- 
nementorum præd, c. in forma prædicta habits, uit ad 
uſus in harra prædict Edwardi »ſuperins ſpecificat”, prout. 
Sc. And thereupon Iflue was joined, and it was found by the 
Recognitors of the Aſſiſe, That the ſaid Peter being ſeiſed 


ſaid, as the ſaid Ea. had alledged ; and further the Recogni- 


e of the Aſſiſe ſaid, Quod guæ dam indentura facta fuit 
ster præſat Petrum Vauaſor & præd Andream Winſor and 
UW others, the Recoverors, of the other Part, cujus tenor ſequi- 


tur in bec verba, which Indenture bears Nate Primo die Fe- 
Iruarii anno 15 El. Regine, and witnefleth, That it is co- 
venanted, concluded, condeſcended, declared and fully agreed 
between the ſaid Parties, and either of the ſaid Parties for 
bimſelf and his and their Heirs doth conclude, condeſtend, de- 
clare and agres by theſe Preſents to and with the other, That 


te ſay, N hereas the ſaid Andrew, Cc. have this preſent 
* n of $t. Hill. recovered to them and their Heirs by Writ 
d Entrie ſur difſeifin in le poſt, againſt the ſaid Peter Vava- 
c, according to the uſual Order and Form of Common Re- 
aa ereries | hererofore uſed, The Manor of Spaldington, &c. 
mar bat the Intent and true Meaning of all the ' ſaid Parties 
e is, and at rhe Time of the ſaid Recovery had and ſuffer a, 


um and after the ROY ſo had and executed ſhould and 
Hall ſtand and be ſeiſed of the faid Manor, &c. to the only Uſes 
end Intents hereaſter by theſe Preſents ſet forth and declared, 
otto no ot her Uſes, Intents and Purpoſes, That is to ſay, and 
declares and expreſſes the ſame Uſes mentioned and alledged- 
in the Bar of the ſaid E. Vavaſor, without any Variance. 
ind further the ſaid Recognitors of Aſſiſe found, That the 
enements now put in View were, Ec. Parcel of the ſaid 
Manor of Spaldington, Sed utrum Indentura præd poſt re- 
uperationem præd per præfat Pet. Vauaſor ar mig in 


een pred fact & habit ger dat fred primo die 
l bernarii ac prim delileras 15 die Februarii anno 15 


ko 


* 


tten, and afterwards to the Uſe of the right Heirs of 


in Fee, ſuffer d the ſaid Recovery of the Tenements afore- 


„That the. ſaid Recoverors and their Heirs immediately 


the 27 H. 8.cap.1s, 


— 


viſt recognitorum poſit, & in querela præu ſpecific* neone, 


_ and- ſufficient, c. then they found againſt all the Defen- 


12 Poſtea io. b. 
Fitz. Aſſiſe 334. 


you ſhall not be admitted, for the ſaid J. your Uncle up 


Marks Rent, and died ſeiſed, and becauſe the Plaintiff 1 


5 Dowman”s Caſe. © _—_ N 
| 1praditt ft recuperationem pr ad* exiſten” ad uſus in ean- 
2 ſpecific” ſit Nos & ſuffictens in lege ad ducendos & di. 
clarandos tiſus præd recuperationts pr ad” tenementorum in 


iidem recognitores penitus ignorant, & inde petunt adviſt. 
mentum Frſtic' & Cur hic, & fi videbitur Curie, That 
the ſald Indenrure is good and ſufficient, c. Then they found 
that the ſaid Recovery of the Tenements aforeſaid was tg 
the ſame Uſes in the Bar ofthe ſaid E. Vavaſor, as the ſaid 
E. had alledged; and that the other Defendants had done 
no Wrong nor Diſſeiſin, and if the ſaid Indenture is not good 


dants. And for Difficuſty the faid Juſtices of Aſſise did 
adjorn the Parties and the Record before the Juſtices d 
the Common Pleas, De audienplo & recipiendo quod ciſdenM 
Juſticiar Domine Regine de præd Banto adtunc & ibii 

conſiterand* videbitur in hac parte. And in this Caſe 1 
Queſtions were moved and argued by the Serjeatts, at the 
Bar. © 1. If the ſaid Indenture — 4 after the ſaid Rec 
very; was ſufficient in Law to direct and declare the Uſes of 
the ſaid precedent Recovery? J 2. If upon a ſpecial Point 
In Iſſue upon an abſytte hoc, the Recoguitors of Aſſiſe coul 
gire a ſpecial Verdict. J And as to the firſt it was argued 
"That the faid Indenture was not ſufficient to declare and d 
rect the Uſes of the ſald precedent Recovery, for 5 Reaſou 
and Cauſes. 1. When a Recovery is ſuffered (it being with 
out Conſideration) immediately after the Recovery the La 
ad judges it to be to the Uſe of him who ſuffers the Recor 
ry and his Heirs: Then when the Uſe in the Caſe at Bt 
was veſted in Peter Pavaſor immediately after the Rec 
very executed, before the ſaid Indentutes made, this Uſe 
veſted can't be deveſted by any Declaration or Agreement 
ſubſequent, and the Deed indented ſhall not cofclude tht 
Heir in this Caſe, becauſe it being ſubſequent, can't by th 
Law deveſt that which was veſted immediately after 88 * 
Recovery had. And to this Purpoſe they cited the Books! 
(a) 39 Af. Þ. 3. 46 E. 3. Miſe 355. Where an Infil 
brought an Aſſiſe againſt T. of certain Land, the Deſe 
dant faid that 7. Uncle of the Infant, whoſe-Heir heil 
held the faid Land of him by Homage, Eſcuage, and fo 


within Age, he ſeiſed the Tenements by Reafoti of Wan 
ſhip: To which rhe Plaintiff faid that the ſaid J. held 
Socage, Cc. To which T. the Defendant ſaid, to ſay th 


= Debate berwixt us acknowledged to hold the ſame 
of us by ſuch Services by Deed indented ; and demand: 
Judgment, if he ſhall be received to ſay the Contra] 


9 
* 


Ar Dowman g Ce. 9 
nd ſhewed the Deed, c. and that Caſe for Difficulty was 
djourned into this Court, and there it was adjudged that the . 
id Acknowledgm. or Declaration by Deed indented ſhould. 
ot conclude the Heir of 7. and the Reaſon of Thorp Chief | 


2 uſtice, who gave the Judgment; was, becauſe by Dees 0 
1 (dented, other Services could not be Kg which were 
4 Wop: due before, wherefore take the Affiſe. So in the Caſe 


clude the 


Bar the Deed. indented ſubleguent ſhall not 
fe, which 


eir of Peter Vavaſor, becauſe it can't develt the L 
; by Operation of Law veſted immediately after the Reco- 


: And they alſo cited 35 H. G. 33. b. abs (a] Crook's (a) Br. Edoj: # 
* 4 where the like Acknowledgm. by 2 was Fan; A" 
Ji ade, Cc. and Eſtoppel pleaded, and it was judged, that g S 97: 


Declaration by Need indented, for the Certainty of the Plowd.136.2.5; 
rvices ſhould not bind the Heir of the Tenant, who was ob. I; A 

iy to. the, ſaid Deed indented. Secondly, It was objected, phe, id b 

bat every Declaration of Uſes upon Recoveries, Fines; Cc. 2 


oy Lands, enements and Hereditaments ought to be“ cet-'* poſtea 10 4; 
_ 7 rr will be no Corfainty of Inkeritances) "Bi 
« RS this Certainty ought to be chiefly in three, C. in Per- , 4 

ö s.to whom ; in Lands, Sc. of which, and in Eſtates by Co. Lit. 220. 4. 


zich Uſes ſhall be limited-and declared; and if Certainty Ppſtea 10 b. 


Co. 24. a. b: 


2. 2- $f 


mmunication, and no n 
$ but a Communication th. 


nce of a great yearly. Value, in bis Name and Family, 11.3 
| therefore the-Intention of the Parties never was to leav 9 H, 6. 35; 2: 
14 itz. Waſte 39. 
* 
þ (one of the Plaintiffs ) was his Siſter and Heir, before 20 H. 7. 4, a. 
om he preferred others of his Name and Blood. 3. Se- 22 H. 7-24. a: 


limited to the ſaid Peter Vavaſor, (and to di- 19 4663. b. 

e others) for Life, without { + ) Impeachment of 16 f. 4 2 

ſte, which Privilege to be diſpuniſhable, of Waſte Poph. 195,194; 

ord .-without Deed; 8 there ſote RN" 

e palſed. betwixt the Farties he- 8 07. 

or at the Time of te Recovery; were referred to In-. Latch: 2% 
E doentures 


Pa. 


| | Dowmatis Caſe. PART IX 
dentutes to 1 and — een 
no complear ement: Out 14 perfectum eſs ex on. 
2 nibus' fttis 3 conte, x vihil perſectum eſt dum aligui 
poſtea 11. x. b. Teſtat ugenHem. The 4 Objection was, That the ſaid Indes 
= ture was but Pirectory, and Declaratory of the Uſes of thi 
Recovery, and was not of any Force to raiſe or create an 
_ Ve: "Then when the Hue is, whether the ſaĩd Recover 
Vas ſuffered to the ſaid Uſes mention'd in the Bar, the faid 
Indenture ſubſequent might peradventure be good Fri 
dence to perſuade the Recognitors of the Aſſiſe, that the fad 
Recovery was ſuffered to the ſaid Uſes, but of it ſelf beim 
| ſubſequent to the Recovery it is not ſufficient in Law tod 
rect the Uſes of the precedent Recovery, unileſs by the 4: 
= - greement of the Parties the Uſes were ſo declared „rü 
the Time of the Recovery, and then the Declarat. preceden; 
and not that which was ſubſequent, is the Declaration whid 
binds in Law, and the ſubſequent is but Evidence to prom 
the Precedent: And therefore if the ſaid Z4w. Vavaſor hu 
pleaded the ſaid Recovery, and pleaded alſo the Indentur 
ſubſequent to the Effect as the Recognitors have found it 
that would be altogether inſafficient, Dr the Indenture ſub 
ſequent is hut the Report and Evidence of a former 'Thi 
ſe. that the true Meaning of all the ſaid Parties, &c. at 
Nie of the ſaid Recovery, &c. was, that the ſaid Rene 
| \ rers,"&c. and Evidence ſhall never be pleaded, becauſe i 
8 tends to prove Matter in Fact; and therefore the Matter i 
Fact ſhall be pleaded, and if that is denied, the Evidence iu 
de glven to the Jury, and not to the Court. And therefore i 
9 F. z. 5. L. and 6. a. John Darcy brought a Qua Imp 
gainſt the Biſhop of Durham, of. a Diffurbance to preſent 
to the Church of Simondsbury, and declared that K. E. 
was ſeiſed of the Manor of Myeckes in Tindale to which ti 
- Advowſon is appendant, and preſented, &c. and made ti 
5 Deſcent of the Manor to the K ing that now is, who gave it 
1 ſe: Manor, with the Fees and Advowſons to the Plaintiff ® 
| | hib Heite, Oc. to which the Def. ſaid, that the Advowl 
| s not a dant to the Manor, c. to which the Pl. replia 
"Mp | that to this Averment the Def. ſhould not come, for we fi 
That one Ed. late K. of Scorland was ſeiſed of the Mus 
of Mrectes, and of the Advowſon, and preſented to th 
Church as appendant, and ſhewed how afterwards che 
| nor came to the Hands of King Fdward the Grandfatit 
* by Forfeiture of John Baliol, and ſhewed how wi 
| wards the Kings preſented as appendant to the 
- nor, wherefore the Plaintiff did not conceive that 
. gainſt ſo many Preſentments as appendant that 1 
a Defendant ſhould be received to 27 that the Ad 
Dow ſon is not appendant. And Sir William Herle , 


EE ARBOR TY =39229%0 mm mwom n= 
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par N. Dow man Cafe. "= 
ave the Rule, ſaid; the Preſentments of which you ſponk are 4 

2 Pvidence to the Jury that the A dvowſon is appendant, and 

Evidence ſhall not ouſt the Defend. of his Plea. The 5 and 

laſt Objection was, That if theſe Declarations ſubſequent 

ſhould be ſufficient in Law to declare the Uſes of a preces 

dent Recovery, for as much as they will be reſtrained to no 

certain Time, and therefore may be made many Years af 

ter, by that Means, Eſtates, Leaſes and Intereſts in and out 

of the Lands veſted in the mean Time would be thereby de- 

| _ , — 3 A —— ＋ Inconvenience. EVE . 0 
the Caſe rt 4 et, which you may ſee re - Kor? 2 

— by the Lord Dyer, 3 & 4 Ph. & Ma, 136. wag Ins 3832 
entures made four Lears a Recovery were held ſuffici- &c. , 

ent to declare the Uſes of a precedent Recovery, was agreed 

16 be good Law; for in the {aid Caſe of Baſffer the Recove- 

ry was ſuffered in 16 H. ). and the Indentures made an 

20 H 7. (which was long before the Statute of transferring 

of Uſes into Poſſeſſion) at which Time an uſe being but a 

Thing in Confidence might be directed and altered, accord- 

ing to the Intention of the Parties. And after the Caſe had | 

been often argued by the Serjeants at the Bar, the Caſe was 

argued by the Juſtices at the Bench. And it was unanimouſ- 

y reſolved by all the Juſtices of the Bench, that the faid 

Indenture (v) ſubſequent was ſufficient to direct and declare ( Hut. Arg. 48. 

the Uſes of the 2 Recovery againſt the faid Peter T * 51 

yuvaſor and his Heirs, for ſo it is concluded and declat'd by 1 Vent. 766. . 

Deed indented, that the Intent and true Meaning of all the Poſtea 11. b, 

Parties now is, and at the Time of the ſaid Recovery was, Cr. Jac Jia. 

Thas the ſaid Recoverers, &c. ſhould ſtand ſeiſed, &c. to the 

only Uſes and Intents by theſe preſents ſet forth and declar- 

ed, and to no other Uſe, Intent or purpoſe. Againſt which ex- 

R Affirmation and Declaration by Deed indented,.. the 

ud Peter or his Heirs ſhall never be admitted or received 

to ſay, that no ſuch Uſes were declared at the Time of the 

fid Recovery, but that the ſaid Recovery, nowithſtanding 

* ſaid 3 Declaration oo — conſtrued 2 26 ad- 
aged by Force of an Uſe impli Operation. of Law, 

to en the Uſe of the ſaid — his Heirs: But this 

Declaration by the ſaid Deed indented has this Operation 

in Law againſt the ſaid Peter and his Hears, that there was 

r Preſent, certain and compleat Agreement and Declara - 

tion yes faid Uſes at the — of the lol Raw "EN 

very, the Indenture re urports; a ere- 

fore all that has been objefted, That the Declarati- 

on ought to be precedent, or preſent and (g) certain 00 Ant, 9. & 

and compleat, and not as a Communication with Re- 

ference to Matter to be — in Writing afterwards 

v well agteed; but now this Deed indented in Judg- | _— 


* 
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/ 
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0) 39 Aſſ. 3. 


I. 3. 
" E. 3. Aſſiſe 
77. 
tea 8. b. 


(% 35H.6.33.b. 


Ant. 9. a. 


an expreſs Affirmation and Declaration: 2. It is the Ac 
Eknowledgment and Declaration of the Ten't of the Land 


yet without Queſtion all the Eſtates limited would be good; 
altho' it is admitted, that the Clauſe concerning the ſaidPri 


ta); Co. 26. 
Cr. Jac. 29. 
1 Brown. 191. 


Rol. Rep. 42. 


Palm. 507. 
Cr. El. 218. 
Bridgm. 113. 
2 Co. 76. A. 


- 


not bound, becauſe the Words of the Charter were but by 


' half Blood was not Heir to the Ten't, who was Party to the 


3 Dowman's Caſe. PART IX 
ment of Law;:doth import and witneſs — ſaid Pet 
Vavaſur and his Heirs, foraſmuch as nothing appears to the 
Contrary; that there was a certain and compleat Declerati. 
on of Uſes ne Time of the 3 and 2 

on pregnant and apparent R for in as much as Pe. 
—— his 1 only to take Adv for want of 
Declaration of Uſes, Reaſon. requires, that this Declaration 
of the ſaid Peter by his Deed indented ſhould Rand: again 
him and his Heirs : And this Caſe is not like the ſaid Cy 
ſes in (a) 39 Aff. & 46 E. z. cited before; for in ſuch Caſe, 
if the Lands were held before in Socage, the Tenant: could 
not create or grant Knights Service, which was not due be- 
fore; and in the Record the Infant was not made Heir to) 
But here without Queſtion Pet. Vavaſor the Tenant: of the 
Land might at the Time of the Recovery limit what Uſe 
he would, and Elis. is Heir to Peter: And the Reaſons of 
the Book in (5) 35 H. 6. are, 1. The Heir in ſuch Caſe uu 


Dt. 
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way of Recital: 2. That the Words of the Deed indented 
were all the Words of the Lord, and not of the Tenant, the 
Heir of whom ſhould be bound, and that the Brother of the 


Deed. But in our Caſe, 1. It is not by way of Recital, but 


it ſelf, and the ſaid Hliaabeth one of the Plaintiffs is Heirto 

et. Vavaſor. Vide 10 E. z. 22. Rob. de Vale s Caſe. And u 
to the QbjeRion which was made, That the ſaid Privilege u 
be without (c) Impeachment of Waſte. can't be, without 
Deed, Sc. To that it was anſwered and reſolved, that if it 
was admitted that a Deed in ſuch Caſe ſhould be requiſite, 


vilege would'be void; And therefore if a Man infeoffs one by 
Parol to the Uſe of A. for Life, without Impeachment d 
Waſte, with divers Remainders over, admitting that the 
Clauſe of without Impeachment of Waſte in ſuch Caſe ſhould 
be void; yet the Eſtate for Life, with the Remainder 
over is well executed; And a (4) Difference was taken be 
tween Indentures precedent, which ſhall direct the Uſes of 
a ſubſequent. Recovery, and Indentures ſubſequent : Fot 
when precedent Indentures are made, and aftewards a Re 
covery follows accordingly, there no Averment can be taken 
by Parol, that the Recovery was to other Uſes than are de 
clared in the Indenture ; for nothing veſts in any till the Re. 
covery is had, and in ſuch Caſe a Declaration by Parol wil 
not control the Declaration by Deed : But againſt an Inden Vi 
ture ſubſequent, declaring the Uſes of a Recovery precedent, 


there Averment may be taken that other Uſes, than 5 = 
| * 


W 


Parr IX. Dowman's Caſe. - By 4 
Indenture are declared, were expreſſed and limited before and 
at the Time of the Recovery, becauſe by ſuch Limitation, 
the Uſe and Eſtate was veſted according to ſuch Limitation, 
which can not be deveſted by any Declaration by Indenture 
ſu t. It was alſo reſolved (as appears before) that the 
ſaid Declaration — by Deed indented ſhould ſtand 
good againſt the ſaid Per. Vavaſor and his Heirs, for as much 
as appeareth, there was no other Declaration of any other 
Uſe: But if after the” Recovery had, Peter Favaſor had 
ſold, or given, or charged the Lands to others, which would 
be defeated and annulled by the Declaration ſubſequent, 
there ſuch ſubſequent Declaration of ir ſelf ſhould not ſub- 
vert the mean Eſtates, Charges, or Interefts, unleſs it could 
otherwiſe: be proved, that by the certain and compleat A- 
greement of the Parties, the Recovery was had to ſuch U- 
ſes, for by Judgment of Law ſuch Declaration ſubſequent 
ſhall be ſufficient, when no other certain and compleat De- 
claration or Limitation of any other Uſe, either at the Time, 
or before the Recovery be made, or any Eftate or Intereſt 
mean be veſted : And as when a Common Recovery is ſuf- 
ſered without Confideration, it is in Judgment of Law, with- 
out any Proof to the Uſe of him who ſuffers the Recovery, 
if nothing is proved to the Contrary ; ſo when ſuch ſubſe- 


Frisia ROT Pa aCccoToIo}, 


out quent Declaration (as in the Caſe at Bar) is made, it ſhall 

be ſufficient of it ſelf, without any other Proof of the De- 

nd claration of the ſame Uſes, either before, or at the Time of 

ru che Recovery, if no other Limitation of Uſe was made, nor 

| u ay mean Eſtate or Intereſt of any other thereby defeated. 

And becauſe the Intention of the Parties is the Direction of 

out Uſes, in the Argument of this caſe many Caſes were put, 

{ it Where an Act ſubſequent ſhall declare the Intention of a ge- 

ite, neral Act precedent : As if (a) Tenant in Tail has Iſſue two (2) Lit. Sed. 
od; Daughters, and dies, and the Elder enters into the Whole, . 1 
Pri- and afterwards makes a Feoffment thereof with Warranty, Li. £1507 
; by WWthis is a lineal Warranty for one Moiety, and a collateral 

t of Warranty for the other, tor the Feoffment ſubſtquent ſhall 

the declare the Intention of the general Entry, that it was only 

ld Wor her ſelf, or - otherwiſe it would be a Warranty which 

den commenced by Difleifin for one Moiety, and therewith a- 

be» ¶ greeth Lit. cap. Gar. F. 160. So if the Lord comes upon the 

5 of enancy, and takes and drives away an Ox, if he im- 

For pounds it, the Tak ing ſhall be adjudged for a Diſtrefs 3 

Re but it he kills the Ox, this Act ſubſequent _ſhall de- (4) Perk. Se&. 


lare his Intention ab initio, and ſhall make him a 199, 191. 


) Treſpaſſer, and therewith agree 12 FE. 4. 8. b. _—_ bs: b. 


28 H. 6.5, Sc. And as to the (c) 4 Reaſon or Ob- Firr.Treſp.67. 


nig ection which was made, that it was but Matter of es 
den- vidence tending to prove to what Uſes the Recove- / Am * 
= P © | (c) Ant. 9. 

3 


*. 


Hutt. Argum. 
48 


2 Rol. Rep. 362. 

1 Ventr. 368, 
ro. Jac. 512. 

Antea 10. a, 


Co. Lit. 2 25. b. 
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| | Dowman's-(Caſe; Pant N 
| xy was had, that has been anſwered before, that in Judg 
ment of Law it is ſufficient to declare the Uſe when no 
thing appears to the Contrary, as in the Caſe of Inderiture 
dent, or when a Recovery is ſuffered without any Cop 
lideration, and without Limitation of any Uſe : But as ty 
the Pointof pleading, it was reſalvad, that as well in the Caſe 
at Bar, as in the Caſe of an Indenture precedent, and Rec. 
very ſuffered without Confideration,the uſual Form of plead. 
ing ought not to be altered, ſc. to" aver that the Recovery 
was ſuffered to ſuch Uſes, and upon the Evidence the Coun 
ought to direct the Juy according to. Law, or that they 
mould find the Truth of the Caſe, as in the Caſe at But 
they do. And the Juſtices in this Caſe cited a former Re. 
olution in the Point in the Court of Wards, between the 
ſame Parties Hill. 1 H. the whole ſpecial Matter as before be 
ing found by Office, and tranſcribed into the ſame Cour, 
where by Sir Chriſt. Wray, and Sir James Dyer Aſſiſtant 
to the ſaid Court, and by. the Advice alſo of other Ju 
ſtices, it was reſolved, That the ſaid Indentures ſubſequent 
were ſufficient to declare the Uſes. of the Recovery ' precs 
dent, becauſe nothing appeared to the Contrary. And as to the 
and laſt Rea ſon or Objection which was made, it was an 
{raped and refolved, That no Miſchief or Inconveniency 
could enſue upon this Conſtruction, as was pretended at the 
Bar, but great Inconveniency would enſue on the other Side, 
for the Inheritances of many Subjects in England depend 
upon ſuch Declarations ſubſequent, or at leaſt upon Inden. 
tures which in Truth were delivered after the Recoverie 
ſuffered, or Fines levied. And theſe Reſolutions ſtand with 
the common Opinion of Men learned in the Law, and com- 
mon Experience; and the Alteration of ſuchOpinions which 
concern Aſſurances of Inheritances would be too dangerous 
As to 2 Point, it was objected, That the Jurors could not 
give their Verdict at large, but in a Writ of Aſſiſe, Treſpaſs 
or the like, where the general Iflue is pleaded, and not when 
Iſſue is joined 77 a Matter collateral to the Point of the 
general Iſſue; for there the Jury ought to find the Iflue 
preciſely, without giving their Verdict at large. And they 
endeavoured to prove it by Reaſon and by Authorities in 
Law : For they ſaid that at the Common Law before the 
Stat. of I. 2.cap. zo. the Jurors in every Action- ought to 
have given their Verdict directly and preciſely, either in 
the Athrmative,or Negative, according to thelflue joined,and 
not at large; and this is well proved by the ſaid Stat. Iten, 
ordinatum eft, quod Fuſtic' ad Aſſiſas capitndas afſign' ni 
* coxfellant Furatores dicere preciſe ſi fir aifſeiſin' vel nou — 
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wodo dicere voluerint veritatem facti & petere auxilium Ju- 
ſticiariorum. Which Act as to Actions is taken by Equity, 
but only to ſuch Actions which are general, and have general 
fues,as Aſſi ſe, Treſpaſs, and the like,and not to Actions which 
comprebend Certainty, altho the general Iſſue be pleaded. It 
extends alſo to general Actions, where the general Iſſue is 
pleaded, and not when Iflue is joined upon a ſole and certain 
Point out of the general Iflue; and therefore the Stat. ſays, 
non compellant Furatores dicere preciſe ſi ſit diſſeiſina vel 
non: And that is when Nul tort nul di ſſeiſin is pleaded, 
which is the general Iſſug in an Aſſiſe. And the Reaſon 
thereof was, becauſe upon the general Iſſues in Writs, which 
comprehend no Certainty many and doubtful Matters ma 
be given in Evidence; ſo that as the Pl. and Def. in fuck 
es are at Liberty upon the general Iſſue, to give what E- 
vidence they will, ſo are the Jurors at Liberty when the Mat- 
ter is intricate and doubtful in Law, to find the ſpecial Mat- 
ter, & perere auxilium Fuſticiariorum. But when either 
the Writ is: certain, or when the Iſſue is Joined only upon a 
Point in certain, there they can't be ſo mnveigled and per- 
plexed, as upon a general Writ and general Iſſue: And this 
1s the Reaſon that the Stat. ſhall be taken by Equity, as to 
Actions which are in equal Miſchief, but not as to Iflues 
which differ in Cauſe = Reaſon ; and therefore in) H. 4. 
11. 4. J. H. brought an Action of Treſpaſs againſt T. 4e R. — Treſpaſs 
for breaking his Cloſe, digging his Land, fc. three Acres of Bl. verdi 10 
Meadow, and ſpoiling and carrying away his Graſs : The ?uſtca ba: a. 
Def. pleaded it was his Freehold, upon which Iſſue was 

joined, and the Jury found a ſpecial Verdict, / That the 

Plaintiff's Anceſtors was ſeiſed of five Acres of Lands in an- 

other County in Fee, and the Defendant's Anceſtor of the 

ſaid three Acres of Meadow in Fee; and an Exchange was 

made between them by. Parol without Deed, { That the 

Plaintiff's Anceſtor ſhould have the three Acres of Mea- 

dow, and the Defendant's Anceſtor the faid five Acres of 

Land, by Force whereof each of them entered and continu- 

ed it all their Life-times, and died ſeiſed, after whoſe 

Death the Plaintiff entred into both, whereupon the De- 

fendant entred into the Meadow, and was ſeiſed four 

Weeks before the Treſpaſs, and digged, Sc. and pray- 

ed the Opinion of the Juſtices by the Stature of V. 

2. cap. 30. Hankford, you are not now in an Aſſiſe, 
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in 

a for your Charge is but to ſay, who was Tenant of 
dhe Freehold the Time of the Treſpaſs ſuppoſed, fo 
vou have nothing to do whether the Entry be con- 
N. eable or not, wherefore the Jury found for the De- 
eendant, and upon that Judgment was given. By 


which it appears, that upon the ſaid collateral 
ue of his Frechoid a ſpecial Verdict could not be 
CG 4 | give n, 


2 9 
© 259 # * 
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o 


2 Kk. 49.2. 


vitca 14. b. 


Br. Attaint 87. 


Br. Verd. 58. 
Mer, Verdi 


Dowman's Cut. Par IX 
given, and chat Pi Caſe was out of the ſaid Act of IF. 2. f 
30. which Act was cited in the ſaid Book: And in (a) At 
taint in 8 E. 4. 29. The Jurors asked if th * give 
their Verdict at large, as in Aſſiſe, and the Juſtices ſaid tha 
they could not, (5) 9 H. 7. 5. Brian Ch. Juſt. held, That i 


| (+ 9H. 7. 4. b. Reſcous, which is a Writ conceived upon a ſpecial Matter, | 


1 
Verd 56. 
Plow. 92. 4. 


(c) Plow. oz. a. 
Br. Verd. 83. 
Poſt. 14. Þ. 

3 Anderl. 37. 


(Dx. 283, 
284. pl. 33. 
Polt. 12. b. 


the Tenure, Diſtreſs and Reſcous, the Verdict ſhall not be 
given at large, altho' the general Iſſue is pleaded: So in 
Pede wbich always comprehends Certainty, altho' il debet i 
leaded, the Verdict ſhall not be given at large, becauſe theſt 
nd the like Writs, which comptebend Certainty, are out d 
the Miſchief of the ſaidStaturegBut the Stat. extends to Tre 
paſs, becauſe the Writ is as general as the Aſſiſe, becauſe the 
Plant and Count in em are general, for which Reaſon then 
the Verdict ſhall be given at large, and that is by the Stat 
but in no ſpecial Caſe where the Matter is 2 counted 
no Verdict at large. And (c) H. 7. 13. b. Fairfax held, 
That in no Cale, where the Iflue is joined upon a certain 
Point, the Verdict ſhall be at large, but in Treſpaſs, which i 
a general Writ, if the Def. pleads, Nor guilty, the Jurors mij 
give their Verdict at large; and ſo in an Aſſiſe upon N 
wort nul diſſeiſiu, the Jury may give their Verdict at large, 
So in 23 H. 8. Br. Verdict 85. the Court of Com. Pleas 
cannot ſuffer Verdicts at large in a Writ of Entry in the Na 
ture of an Aſſiſe, becauſe it is Præcipe, and comprehend 


7 


TCertainty. And in the Reports of the, L. Dyer, now newly 


rinted, Paſ 1 f. El. ad) 283. 84. in Aſſiſe berwixt Butler and 
Frouth for Land in the County of Soxzer/et, upon an abſq; hu 
Iſſue was taken upon a Preſcription, upon which the Jury 
gave a ſpectal Verdict, and it was reſolved by all the Juſtice 
of the Com. Pleas in Cubiculo meo, (as the Lord Dyer re 


ports) that upon this Supe Iſſue by an abſque hoc, and nots 
e 


pl. 77. | 

1 Ander{. 37. 
Moor £58. 

2 Inſt. 425. 
Hob. 227. 

Co. Lit. 2:6:Þ. 
227, b. 

Piow. 92. 3. Us 
03. a 101, b. 
Golds). 24. 

2 Leon, 116. 
Stamt. Picac, 
Cor. 164 d. 
$65. a. 


general Iflue, a preciſe Verdict ought to be given of the one 


Part or the other; which was a Reſolution in the Point, ai 


it was ſtrongly urged, and over-rules the Point now in Que- 
ſtion. But it was reſolved by Sir Ed. Anderſon Ch. Juſtice, 
and all the ſuſtices of the Bench, That the ſpecial Verdict 
in the Caſe at Bar was-well found; they held, That in al 
Pleas, as well of the Crown as in Common Pleas, { Actions 
real, perſonal and mixt, and upon all Iſſues joined, either 
between the K. and the Party, or between Party and Party, 
'The Jury may find the (e) ſpecial Matter, which is pertinent, 
and tends only to the Iſſue joined, upon which, being doubtful 
to'em in Law, they may pray the Opinion of the Court: And 
this they may do by the Com, Law, which has ordained, that 

| | . Mat. 


Dowman's Caſe. 


Part IX. | 
Matters in Fact ſhall be tried by Jurors, and Matters in 


* : 
T3 


* , 


Law by the Judges: And as a4 (a) qua ſtionem facti (a) i Rol. Rep. 
r Fudices, ita ad quæ ſtionem Furis nom re- 132. 


dont Jurat; but their Duty is to find veritatem facti, 
nd to refer the Diſcuſſion of the Law to the Juſtices, and 


2 Bulſt. 20%, 
251, 305, 314. 
2 Si +» 127+ 


herefore their finding'is called () Veredict, quaſi dif veri- Plowd. 114. b. 
| of the Truth, and the Determination of the f Cr 25. a. 


tatis, the Say! | 
Judicium, 


8 Co. 155. a, 


quaſi Juris dictum, i. e. Th/a vgn 11 Co. 10. d. 


Judges is call 
vor Juris, the Saying of the Law, and the Wiſdom of the 


Co. Lit. 125. 4. 


Law was to refer Things to Perſons in which they had Know- ( by * \ 


edge, and were expert, according to the ancient Rule, uod 


226. 2, 


(c) quiſque norit in hoo ſe exerceat ; and therefore the Law (e) 8 Co. br 
| urors, who have not Knowled : - ba 86 

e of Points in Co. Lit. 125.2: 
ember, or In- 13 Co. 11. 
heritances, Freeholds, Goods, or Chattels, but leave them to 


will not compel neither the 
in the Law, to take upon them the Knowled 
Law, either in Caſes which concern Lite or 


K A SS > =, 5) 300 i=, 


the Conſideration of the Judges; nor the Juſtices of Aſſiſe, 
nor any other Judges, be it in Pleas of the Crown, or Com. 
| Opinion of Queſtions and Doubts in Law 
upon the ſudden ; but in ſuch Caſes have the Truth of the 
Caſe found, and upon Conference and Conſideration to ad- 
judge according to the Law in ſuch Caſes. And therefore it 


» = ho 


Pleas, to give their 


was reſolved, That the faid Act of JF. 2.-c. (d) zo. was but (4+: Inſt. 421. 
y the 777, 423» &c. 


Stat. it ſelf, and by Authorities in Law in all Succeſſions of 


an Affirmance of the Com. Law, and this appea 


Ages. And as to the Statute, the precedent and ſubſequent 


Jauſes were conſidered? The Precedent is, (e) Habeant om- (e) L Inſt. 425. 


nes Juſticiarii de Bancis in itineribus Clericos irrotulantes 
mn plac coram eis placitata, ſicut antiguitus habere con- 
ſueverunt, which Clauſe appears to be in Affirmance of the 
om. Law. The ſubſequent is, Er (J) de otero non ponant 
uſticiarii in affiſas aut Furatis aliquos Furatores niſi eos 
gui ad hoc prius ſint ſummoniti, for at the Com. Law they 
dught to come in by the Return of the Sheriff. And ſo the 
aiddle Clauſe touching the Point in Queſtion, that Fuſtic”, 
gc. non compellant Furatores dicere preciſe, &c. was but a 
Declaration of the Com. Law, as well for the Relief of the 
their Oath ſhall not be compelled to find 
ings doubtful to them in Law, but alſo for 
good Caveat to Juſtices of Aſſiſe and other Judges, that 
hey do not upon the ſudden over-rule Queſtions in Law, 


urors, who y 
t theic Peril 


(f) 21ſt. 426. 


or every Judge ought in giving his Judgment in doubtful ' 


ſes to avoid 2 Things, ſe. Præcipitationem, quia ad 
enitentiam properat cito qui judicat: Et moroſam cunc- 
tionem, f. either when the Law is determined, or 
d make a Queſtion in Law where none is, to delay 


he Party, which is in Effect a Denying of Juſt 


1 


. | « . Dowman's C, Pi IX; 
And for the better Direction of Judges in ſuch Caſes, an 
for the Advancement of Common Right it is engcted by 
(0) Weſtm, 2. the next Chapter following, / (a c. 31. Cum aliguis placiu 
of 1 I tur coram aliquibus Fuſtic', proponat exceprionem a Mat 
= 118. ter which he ſuppoſes will ſerve him in Law) & Zetat gd 
92» » Fuſticiarii eam allocent quam ſi allocare noluerint, & ut 
* ewceptionem propaſuerit ſeribat illam exceftionem & petu 
uad Fuſticiarii ſigillum ſuu apponant in Teſtimonium, Ju 
iciarii apponant /igilla- ſua, Oc. end this was to.preven 
Precipitation of Judges in over-guling, ex improviſo, Qu BW, 
(6) Jedp: es tions in Law : For it is a good Rule in the (+) 9 1 

V. zo. m Haus. uages, Conſider, conſult, and then give Judgment. Vide ig 
02 Br. Chal- the Bill of Exception, (c) 9 Aff: P. S. (4) 11 H. 4. 32. J. 65. 

B.. r 110. 92. 4. l. 21 E. g. I. 5. Regiſt. 182. a. b. Book of Entries, Ti 
Fitz. Challenge 4 in the Diviſion of Exception. 1 2 Sul : 
8. By Authorities in Law touching the 2 Point of the Cak 
(4) Br. Error now in Queſtion, and 1 of ſpecial Verdicts given in Crimin 50 
Fitz. Error 66. Cauſes, either in Caſe of Indictment at the King's Suit, « * 
(e) Br. Chal- in Appeal at the Suit of the Party, 3 E. z. tinere North. ( 
lenge 180. noe Coron. 284. S. was indicted of the Death of N. and arrai 
— x 5 ed upon it, and pleaded Not guilty, and the Jury gave a he 
9 ) Stamf. Pl. cial, Verdict to this Effect, That a Contention was move 
+ 4 7 * * betwixt them, whereupon the ſaid N. now dead ſtruck £ 
gum quodam baculo fraxineo in capite, ita quod cecidit, h 
fred" S. ſtatim cum ſurrexit fugit in tum poi 
£9 pred” N. i ſecutus fuiſſet cum fr ea” baculo ad ipſu 
lIaterficiend ſi potuifſet, & ifpſuns fugavis uſy; quendam m 
rum inter duas domus ſtituatum, ultra quem tranſire u 
potuit ullo modo, & cum percepifſer pred N. ipſum velle i :| 
terſeciſſe cum præd baculo, & quod mortem ſuam proprid 
evadere non potuiſſet niſi ſe dt ſendiſſet, cepit quendan ec 
hach & ipſum N. cum cod repercuffut in capite ita qa ſti 
inde obiit, &c. unde dic qd præd S. ſe defendend' pred' Mi b 
terſecit, & non fer felomam aut malitiam præcogitatam, Md! 
) Stam. Pl and this Verdict finding the Matter at large was received, ul; 
or. 15.2 he had his Pardon of courſe, and therewith agree 3 F.3. Cum 
16. 2. 165.4. (g) 286. 43 ( Ap. P. 31. (i) 26 H.8. 5.4. 44 (K) E. 3. 44 ige 
3 Pl. Inan Appeal of Death againſt Will. Halbener, he pleaded Me w 
Br. Cor. 125. guilty; and the Jury found a Verdict at large, ſ That thel e If 
Firz. Cor. 226. ceaſed ſtruck the Defendant on the Neck, ſo that he fell toi e T 
( mg Ground, and when the Defendant was upon the Ground, iter” 
* 4.44A0.17, Deceaſed drew his Knife to have killed the Defendant 
Kitz. Coronegg. the Defendant lying upon the Ground drew his Kn 
- Pl. Cor. and the Deceaſed was ſo haſty to have killed the Defend: 
J Stamf pl. that he fell upon the Defendant's Knife, and ſo killed him wa 
Cor. 15. b.16.2. And it was adjudged, that foraſmuch as the Deceaſed kill 
3 hs himſelf in the Manner, it was adjudged upon this ſpeciel ch C 
5 N dict, that the Def. was Not guilty, and his Goods not forfeit ſho v 
& L. Vid. Fitz. (1) Corona. 94. andtherewith agree ( 44 A. 1-86, 
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— ANTS CS Eire 
give them modo as the Writ ſuppoſes: And after- Fiz. Tail 14. 
wards by Niſi prius before Whichinghaw eee 10;Co. 117. b 
was ſhewed in Evidence that the Donor gave to J. de 
in liberum maritagium tenementa pred cum Fohas” forore 
a babond & tanemd tenementa pad fr ed Fobauni & Fo- 
nnd, & heredibus ſuis unprr etuum; & quia aligus uer- 
bs in dicio facto contenta, ſtunt in liberum maritagium, & a- 
iqua infeodo ſimplici, Furatores neſciunt indicare veritatem, 
petunt #iſeretionem Fuſticiariorum ſuperings : And upon 
bis Verdict found at length, t was given againſt the 
emandant, becauſe a Fee-fimple, and not an Eſtate in 
rankmatrriage paſt by the Deed. By which Judgment it 
ppears, That in a Writ which 2 Certainty (as 
n a For madom) a ſpecial Verdict may be given. Jide 16 E. 3. 
erdift 2 1. Vide 42 E. z. in Dower, 47 E. 3. 19. in Pre- 
—_ reddat, upon an Iflue collateral to the Point of 
he Writ. 30 E 3. 9 y. 3: in Reſcous, 41 B. 3. 10. in 
ſccompt. 40 E 3. 2. in Debt. 28 H. 8. Dyer 32. b. in Debt. 
Paſeh. 1 85 2 Phil. & Mar. Dy. 115, B. inCovenaut. Mich. 
& 2 Elis. Dyer 173. in Attaint. 2 El, Dyer 192. B. in 
Debt. 9 El. Dyer 260. in Debt. Mich. 1085 xx. Elia. Dyar 
79. b. in Debs. 13 El. Qy. 300. h. in ject iaue forme. 32 HH. 
. Dy. 47. in Treſpaſs. Paſch. 1 C Phil. & Mar. Dy.114- 
reſpaſi.. Plow. Com. 92. in Aſſiſe of freſh Farce broughs 
the Parſon of Honey- Lane. 4 Y 
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decial Matter doubtful in Law pertinent and tending to the Hob. 53. 


ſue which. they are to try, there the Court ought to accept id. 345. 


5 


| - "——— ich to Hutt. 121. 
d tending to the Point in Iſſue, upon which they are to — 481. 


1 
— 


auß ertinent to the Iſſue, and to their Charge. And upon this 212 
14 WP iference the Books which have ſome ſhew of Contrariety 1.688. 96. : 
ige well reconciled. For Example; in the Caſe of 3 Hg. I. G. 1% 0 


9 8 © 


e Time of the Tre n it is found that the Pl. 81. 
ter d into the ſaid three Acres of Meadow, upon whom the Aug 
tho they found an Exchange by Parol of Lands in ſeveral 

dunties which was (4) void in Law, ſo as the Entry of the (% 1 Pol. 814 
was lawful; yet the Iſſue being joined upon the Freehold Co. Lit. 50. a. 


ch Caſe, according to Law, / your Charge was but to ſay, 
ho was Tenant of the Freehold the Day of the Treſ- 
ls, ſo whether the Entry of the Plaintiff be lawful 


% 25 E 3. 40. 4. In a Furmedon the Demandant counted of (2) 48k. 3. 19 b. 
a Gift made to J. de C in Frankmarriage with Johan the g. 2. 
Donor s Siſter, the Tenant That the Tenements _ Frakes: 


= 
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And Nora, Reader, In all Caſes when Jurors find the {b) (3) 11 Co. 13.4. 
2 Rol. 701,702, 


but when they find Matter at large which is not pertinent, Dy. 362. pl.1c. 


ve their Verdict, there the Court out to diſallow it, as im- Cro. Car. 75,76, 


e Iſſue in (c) Treſpaſs, being joined upon the Frechold at (e) Br. Treſpaſs 
Br. Verdict toe, 
ef. entred, and was ſeiſed by four Weeks before the Treſp. Fl 


the Time of the Treſpaſs, Hankford ſaid to the Jury, in Perk. Sect. 244, 


22232 
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 Dowmin's Caſe. ART IN. 
8 not, you have nothing do, wherefore the Jury found fu 

e Def. Which Book proves, That the Jurors can t find 

Matter at large which is not within their Chatye, and with 

which, having regatd to the Iſſue joined, they have nothing 

to do: By which it is ſtrongly implied, That if the ſpeci 

Matter had been within their Charge, and tending to the 

Iſſue, with which they had to do, that it ſhould be allowed; 

(s) Br. Attaint and in the ſaid Book of (4) 7 E. 4. 29. 4. it doth not appey 
BL. Verdia.gs, What was the Iſſue, nor what ſpecial Matter they would hare 
Fitz. Verdictio. found, and therefore tis to be intended according to the faid 

a 6581.5 13. b. Difference. And as to the Opinions in (5) 9 H. 5. in the 
Br. Verdi 83. fame Caſes there is Difference of Opinions, and thereſom 
Antes 12, b. they are to be reconciled as aforeſaid. And as to the ſaid (. 
19 Dyer 283, pinion of (c) 11 E. and in the fame Caſe there was other 
He P33 clear Matter to arreſt the Judgment, and the Opinion whic 
was conceived in that Point was in cubiculo, without open 

> and therefore if it Mall not be intended accord: 

ing to the ſaid Difference, it has not any Warrant of any Book 

ruled in the Point, but aga inſt all the ſaid Judgments and 

3 in Law in * of A — — after 
udgment was given in the princi as follows 

1 A, ] diem — tam 1 Elia 

m pred Ed. Pavaſor & Geo. Vavaſor, c. per attori 

ut pred”, & ſuper hoc viſis premiſhs, & er Fuiſtic hi 
Plene intelleflis, videtur eiſdem Fuſticiarits, quod præd in 
dentura per pre fat” Pet. Vavaſor armiger um 44 r. 
cuperationem in forma pred” factam 8 habitam, fuit bou 

£9 ſufficiens in lege ad ducendos & declarandos uſus recupe 
1 ge tenementis præd cum pertinentiis in viſi 

rs, £96. ſuperius ſpecificatis, & quod recuperatio pred 

7 Præfat Anaream de Windſor, c. verſus prefai Pes 
Vavaſor armgerum in forma pred” habita, fuit ad eoſden 
mus in pred barra præd Edw. Vavaſor ſuperius ſpecificat 
modo & forma prout idem Euwardus in barra fua pred 
E <a allegavit. Ideo conſideratun eſt, quod pred' T hom 
man 8 Eltzabetha nihil capiant per breve ſuum pred, 

ſed fint in miſericordia pro falſo clamore ſuo, & quod pre 
 ditli Deſendentes eant inde ſine die. Aﬀter the ſaid Relv 
lution in the Court of Wards, Dowman, not ſatisfied with 
it, brought the ſaid Writ of Aſſiſe after the Death d 
Sir James Dyer, Chief Juſtice of the Common Pleas 
who was a Judge of profound Knowledge and Judgment i 
the Laws of the Land, and eſpecially in the Form of good 
Pleading, and the true Entry of Judgments, Cc. and of 2 greit 
Piety and Sincerity, who from his Heart abhorred all Corrupt: 
on and Deceit, of a bountiful and generous Diſpoſition, and! 

| Parr 


PaxtIX.  Dowman's Caſe. 15 
patron and Encourager of Men learned in the Laws and 
xpert Clerks; of ſingular Diligence and Obſervation, as 
appears by his Book of Reports, all wrote with his own 
and, and of a handſome, reverend, and venerable Coun- 
tenance and Perſonage. And ing to the ſaid Diffe- 
nces it was reſolved Mich. 44 & 45 Alis. by the two 
ief Juſtices -Popham and Anderſon, and by Periam 
hief Baron, and Gawdy Juſtice, in the Caſe of Fobn Lit- 


iron Eſq; which was to them by the Command 

he of Queen Elizaberb. And ſo was it reſolved by all the Ju- 

on ntices of the Common Pleas, Termino Mich. anno 9g Facobt 

0 egi, upon Evidence to a Jury at Bar in the Caſe of Sir 1 
her uchard Champernon, who claimed the whole Inheritance 

ich of Charles late Earl of Devon, That Indentures ſubſequent 

en were ſufficient to direct the Uſes of a Fine precedent againſt 

rd. the Earl and bis Heirs, for the Reaſons and Cauſes, and 

© ith the Cautions aforeſaid. 
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Ann Bedingfield Caſe. , 

W 

| by. co 

i Leon. 284. ANN Pedingfield, late Wife of Edmond Bedingfield Eg 
4 Leon. 87. (Son and Heir of Henry Beding field, of Oxborough i. 
the County of Norfolk Kt.) brought a Writ of Dower agu 


Tho. Bedingfield Eſq; Son and Heir of the ſaid Zamon 

to be endowed of the Manors of Oxborough, Neu e 

and many other Manors, Lands, and Tenements in th 

County of Nor. of a great yearly Value, Cc. And in this Ca 

divers Points were reſolved by the Court of Common Plea... 

1. That where in the ſaid Writ the ſaid 7 ho. caſt an Eflonil:., 

it was challenged, becauſe by the Statute de eſſoniis calu e. 

niandis made 12 E. 2. it is enacted, Quod non jacet eſo 

(a) 1 322. um in breve de Dote : But, becauſe the Common (a) Eflau 

: F. 4. 21b, has been always allowed in a Writ 4e Dote, therefore tit 

Noy 144. 855 conſtrued the Statute to extend to an Eſſoin of f 

ing's Service, and not to a Common Eſſoin, Q eo potill, 

becauſe the ſaid Act adds a Reaſon of the Purview ſ 94 

videtur deceptio & prorogatio Fase and that is prope 800 

Br. Eſſoing6. to be intended of an Eſſoin of the King's Service, whid aga 

ay Efvin 63, is a Delay and pw 8" of Right by a fei and 
(c) Br. Eſſoin Vide 4 E. z. 36. b. (b)4 A. pl. 2. Long (c); E. 4. 1% 

. Then the ſaid Tho. purchaſed a Writ out of the Chan 

e 


„ . 4. 4 vita 
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Paxr IX. Ann Bedingfield Caſe. "wv 
called 4 Writ of (a) e agatis, ſetting forth, that (2) 1 L. eon. 

. the ſaid Eam. was ſeiſed of the Manor of Necton in 204, 235 3 

the County of Norfolk in Fee, and held it of the Q. in Chief Hard. 428. 

by Knights Service, and died thereof ſeiſed, the ſaid Tho. Vide for this 


| prout ndam Inquiſition' compert' eſt, 9c, Vrit 21 E.3.44- 
by 3 2 ueen has Eile fs well the. 4 1 3 of a 
id Manor, as the Manors of Oxborongh, Aſhil, &c. and be- ver Default 37. 
cauſe the Q. was bound to reſtore the Tenements, tam inte- . N oe | 
gre, Oc. as they came to her Hands, therefore the * f. 16. d. 
were commanded to ſurceaſe Domina (b) Regina incohſul- Regilter, &c. 
: It was reſolved, That this Writ, which is in Nature of S 
and Aid Prayer of the K. can't extend to any Manors not 1 gol. x98. 
found in the Office, becauſe the Q. by the Law can't ſeiſe 1 Rol. Rep.207, 
more Manors than are compriſed within the Office. And as 
to the Manor of Necton, which appears by the Writ to be 
only found in the Office, the Caſe was well debated at the 
Bar and Bench. And the Tenant's Counſel cited the Books « 
of 8 E.3.15. 18 £.3.38. 19 E.3. Aid de Roy 64. 39 E. 3. 8. | 
46 E. z. 19. 11 H. 4. 39. . H. 5. 13. a. & 13 R. z. Brief 646. 
9 H. 6. 40. F. N. F. 153. J. 154. 4. by which it appears that 
where the Heir is within Age, and in Ward of the K. and 
committed over, and is impleaded, or comes in as Vouchee 
in a Writ of Dower, that Aid of the K. ſhall be ed; 2 
And altho? in the Caſe at Bar, it appears by the Office men- 


bi tioned in the Writ, that the Heir was of full Age at the 
u Time of his Anceftor's Death, yet that will not make any 
0nd, Difference; for the K. when he has primer Seiſin, may AS 
Con well endow the Wife in Chancery, as where-the Heir is 

e vichin Age, and in his Ward; And that appears by the Stat. OBO 
CB; Prerogativa Regis, c. (c) 4. Rex aſſignabis viduis po (c) 1 Leon 285. 
1c mortem virorum ſuorum qui de eo tenuerunt in capite, 4 Leon. 87; 
foi, @ eis contingit, &c. licet hæredes fuerint pleng Stamf Prerog? 


15.b. 16, 17, Kc. 
Poltea 17. a. 


tem ſuam qu 

etatis, wh And upon theſe Authorities and Reaſons the 
purt gave Day over in the ſame Term to the Demandant, 
to ſhew Cauſe why the Writ ſhould not be allowed. At 
which Day the Serjeants of the Demandant's Counſel (a 
leader of the Inner- Temple being preſent and alſo of Coun- 
ſel in the Cauſe) ſhewed Cauſe to the Court why the ſaid 
Writ ſhould not be allowed. They agreed, that in all the 
Sooks Aid was granted of the K. in a Writ of Dower brought 
againſt the Heir, or when the Heir was vouched within Age, 
and in Ward of the King; and it ought alſo to be confeffed. | 
hat the granting of it, if it was not grantable by Law. 
as not Error, But it is enacted by the Statute 4e Bigamis, 
4) c. 3. de dotibus mulierum ubi aliqui cuſtades here- (d) i Leon 185 
lia“ maritorum ſuorum cuſtodias habent ex gdono + Len 87. 


et conceſſione Regis, ſive cuſtodes rem petitam tene- 2 oi 3 Pe 


ant, 16. b. 


Ann Bedingfield Caſe. Parr I 

an, [ive hæ redes dictorum tene mentorum vocentur ad war. 

rant, ft excipiant, qa ſine Rege reſpond non poſſunt, nn 

ideo ſuperſedeatur, quin in loquela pred , prout juſtum fue. 

rit, procedatur; which Stat. is not vouched or remembred 

in any of the Books, and is expreſs in the Point, that in 

ſuch Caſes be the Heir Tenant or Vouchee, non ſuperſedes: 

tur guin in loquela, &c. procedatur, which is ſo well pen- 

ned, that it. extends as well to t e ſaid Writ of Circumſpedt 

2 Stamf. 474. as to Aid Prayer. And in (2) 4 H. 5. I. a. J. Tit 
1 la we did le Ray, 33: in Dower againſt the Committee of the K. 
Link. — during the 875 of the Heir, the Def. ſhewed, bo it 


wWuas found by Office, that the Pather of the Husband of the 
Demandant was feifed in Fee of certain Land, and held dt 
the K. and had Iſſue the Husband, and died; and the Hus 
band entred, and died, his Heir within Age, without any 
; Livery, and all this Matter found by Office, wherefore the 
4 K. ſeiſed and committed to the Defendant. Judgment if 
Action? and thereupon was a Demurrer : And it was adjudg- 
(9) z lift. 271, ed that ſhe ſhould be endowed : And there Sir Tho, 0 
Brian Chief Juſtice of C. B. who gave the Rule in the Caſe, 
A faid, it appears that Right is in the King, wherefore ve 
2 n 1 0 05 go, the FT ok 

ore ſue to the King: But when (c) Townſend Juſtice cit 
c & Biganeit, which aulte the Party of A 
in that Caſe, Brian, having Confideration of the ſaid Act, al 
ter d his Opinion, and diſcharg d em from ſuing to the King 
” and awarded, that the Demandant ſhould recover her Dower, 
| Omnia habere in memoria & in nullo penitus errare, potius 
eſt dentatis, quam humanitatis. And if the ſaid Stat. had not 
4) 4H. 7. 1. 2. been remembred, the Aid alſo had been granted in 4) 4 H.. 
2. as it had been in the ſaid Books. But to make a full Anſwer Wi 
| to the Caſe in Qpetion, Diſtinguenda ſunt rempora, & con. s 

cordabuut leges. The ſaid Stat. 4% Bigamis was enacted at 1 

Parliament held 4 F. 1, And the Skat. 4% Preregativa Regs * 
was made 17 E. 2. And before the Statute 4e Preregatiu . 
Regis, the K. when the Heir was of full Age, had but fr 
mam, ſeiſinam capiend exitus, Ec. as it is ſaid in the 
Chapter next before; and in ſuch. Caſe the King is not Guat: 
dian, and. therefore, can't endow the Wife at the Com. Law. 
For as. a Writ of .Doxter lay againſt Guardian in Chivalry, 
) 6Co. 57, b. during the Minority of the Heir, or the Guardian migut "i 

4 Lit. 35. . cndow_ her without any Suit, during the Minority of the : 
2 > 5, Heir, if he would; but after full Age, although he held 
1 Rol. 681. over the Land for the Value of the Marriage, 10 
9 H.6.6b, Writ of Dower lay againſt him, nor could he endo# Fall 
6 OATH, the Wife, becauſe after full Age of the Heir be Bar 
END: i. was not Guardian, and none who has but a Chatte n, th 

1350. b. 6 


I . A. ; , » 8 N k * . 
F (except the (e) Guardian only) can endow the Wife 1 1 
b 5 Free 
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AIX Ann Bedingfield. Cnſc. 17 #9 
-echold ; neither did a Writ of Dower, which is areal Acti- ; 
n, lie ageinſt him, as appears in 6 E. 3. 16. J. he ought to 2 
> (a) Guatdian, and named Guardian, and a Writ of Dower (a) Co. Lit. 
rought in ſuch Caſe againſt the Heir within Age ſhall a- * Brief zt = 


te, for it ought to be brought againſt the Guardian, and , H. ;., b. 
herewith agree 17 F. 3. 79.9 ts. 6. J. Vid. Temp. E. 1. Sh 
Newer (B) 863. Vide 8 E. 3.65. a. J. Dower lies againſt Guar- Brief 86. 
ian within Age, and againſt the Heir at full Age, (c) 46 E. (e) 46 ,. 3. 159. b. | 
19.7 F. 3. 10. F. 904) E. 4. 31. J. and in 8 E. 3. 15. J. a Wo- . ond 1 
an brought a Writ of Dorer againſt Hen. Bolton as Guar- (4) fr. Pow. 
jan in Chivalry, who pleaded, that he had nothing but a Br. Brief 486. 
eaſe for 6 Years, of the Leaſe of ohn Mowbray Guardian 8 
tho Landes eee of the Writ. And there it is held, 
at theWrit of Dower doth not lie againſt (e) him in reſpect es Co. 57. b. =_— 
the Poſſeſſion, if he be not Guardian, wherefore the De- 8 E. 3. 15. b. ” 
zandant maintained that he was Guardian. 2 E. 3. 15. b. 
Writ of Dower brought againſt Tenant by Elegit ſhall a- | 
te, 8 E. 2. Brief $09. Deer was brought againſt Ten't b 
r * Years, and abated by award, but there Zer:sford ſaith, 5 Co. 57. b. 
is good againſt a Guardian, becauſe he anſwers in the 8 E. 3. 15-b. * 
lame of the Heir. So the King when the Heir is of full 
ge, could not by the Com. Law have endowed the Wife, 
cauſe he is not Guardian, but has in Effect the Profits of 
ie Land but for a Vear, and therefore the Makers of the 
at. de ) Brgamis anno 4 E. 1. if the K. could have en- f/ 1 Leon. 285. 
wed the Wife when the Heir was of full Age, they + Leon. 87. 
puld have ouſted delays in ſuch Caſe as they wid, and 4 TRE Face 
ori than when the Heir was within Age: But at that 16. b. | 
ime,/{4 E. 1. the K. when the Heir was of full Age, could Anrea 16. a. 
t endow the Wife, but ſuch Power as be has was givenhim 
the Statute 4e Præregativa Regis, made in 17 E. 2. n 
me after; which Act de (g) Prærigativa Regis, altho' it 2 
rePower to the K. to endow the Wives, Cc. licet heredes fuer 15. b 16, 17, 
me etaris, yet the Stat. adds, ſi vidue illæ voluerint; ſo as &c. 
e Stat. leaves it to the Election of the Wife, either to be en- 3 ; 
wed in the Chancery, or at the Com. Law, and by Conſe- , 98 
ence the Writ of Dower (which is favoured in Law, and to 
likened to no other Præcipe) is not to be ſtayed by Aid 
ayer in that Caſe. Upon which the Court took Adviſe- 
nt and Conſideration: And afterwards the Court, for the + 
alons and Cauſes aforeſaid, diſcharged the Tenant from 
ng to the Queen, and gave Day, in the beginning of Ea- 
Term next following, to plead an ifſuable Plea peremp- 
ly. In which Term the Tenant's Counſel offered to plead 1 Show. 251. 
tainment of Charters by the Demandant, Ec. which was Blk. 2 C. 
Laſter-Term, and Trinity-Term following well argued at * 
Bar and Bench: And upon good Advice and Conſidera- 
D, theſe Points were reſolved by the Court. EY 
& D x. The 


DIES Ann Bedingfield Caſe. Parr N 
(9 Dod. pl. r. The (a) Charters ought to concern the Land where 
150. Dower is demanded, and not other Lands deſcended to the 
Br. Dower 1. Heir. Vide (b) 33 H. 6. 51.4. b. reſolved in the Point (c) a 
18 H. 8. 1. a. H. 6. 42. b. And the Law in this Caſe well allows that thy 
DY- 3 ny Rebutter of the Action is a good Plea in a Writ of Dou 
4H. 7 5.4. for twoReaſons : 1. The Charters are the (4) Sinews of th 
9 E. 4. 47. a. Inheritance of the Husband's Heir, and ſhe is not worthy 

|: "© 6; - 1 2. demand Dower of her Husband's Inheritance who will 
* CO) boder fully detain from his Heir (by whom ſhe is to be endowel 
1 Br. Dower . the Muniments which might defend the ſaid Inheritancey 
.*; 9 Fitz. Dower for Charters are called Muniments, 4 mum iendo, quia un 
Or Co. 1. b. unt & defendunt Hereditatem, Oc. 2. There is a greats 
| Co. Lit. 6.8. Privity when a Wife is endowed of the immediate Eſtuy 
* 7 == 3% b. Which her Husband's Heir has by deſcent, than when ſhey 
10 59.9. endowed by a Stranger, or of another Eftate ; for if th 
Wife be endowed of the immediate Eſtate deſcended to he 
Husband's Heir, if ſhe be after impleaded, ſhe ſhall voud 
the Heir, and ſhall be newly endowed of other Lands whid 
the Heir has; but if the Wife be endowed by the Husbandj 
or Heir's Alienee, if ſhe be impleaded, ſhe ſhall not youd 
the Alience to be newly endowed: And that is the Reala 
that when a Woman brings a Writ of Dower againſt the! 
lenee of the Husband, Sc. and he vouches the Heir, tie 
Demandant may Witneſs that the Heir has Lands deſcen 
(e) Winch. 88. ed to him in the ſame County (for the (e) Original doth w 
extend to another County) and pray that ſhe may bee 
dowed of his Eſtate, and that is for the Benefit of i 
Voucher to be newly endowed, vide in 4 E. z. 36. b. and 
E. z. II. a. B. the Tenant in a Writ of Dower vouched th 
Heir of the Husband ; and the Demandant teſtified thatk 
(0+ Rot 5 i by Deſcent, c. in the ſame County; and (J) Judg 
Dy: 202. pl. 71. was given againſt the Heir if he had, and if not againſt ti 
Huer 71,72. - Tenant. In 6 E. 3. 20. B. the Wife of a Stranger brought 
Winch. 81, 38. Writ of Dower, and the Tenant vouched the Heir, G. th 
- Demendant ſhall not recover againſt the Heir, becauſe iO 
wants Privity. In 18 E. 3. 36. 6. in Dower the Ten't vouc 
eds, and the Vouchee vouched the Heir of the Husband 
the Demandant ; the Demandant teſtified that the Heir! 
Aſſets by deſcent in the ſame County, the Demandant i} 
not recover againſt the Heir, but againſt the Tenant only, 
there is not immediate Privity betwixt the Demandant i 
the Heir, for the Demandant ſhall recover againſt the N 
only, when the Ten't in Demeſn vouches him, Vide R. 
19 202. Fudic. 1 5. 16 E. 3. Dower 56. 3 El. Dy. (g) 202. And 


% 


h) r. Dower is the Reaſon that the Heir only ſhall plead Detainmen 


26. Charters, and not a Stranger, as ſhall be after ſaid. Yi#1 
Fir: Dow. 53- N. Z. 8 E. 50 E. 3.7. J. And the Reaſon which Ne# 
Perk. lect. 35). gives in (h 22 H. 6. 42. b. that the Heir ſhall 


A 


* 
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Plea of Detainment of Charters, Er. /2. that if the Heir had 

e Charters of his Land, he might peradventure plead in 

gar of her Dower, can't be the Reaſon thereof; for when the 

Heir bas pleaded that he has been always ready, and yet is 

> render Dower, Cc. if the Demandant would render to 

im his Charters, it is a full Confeſſion of the Action, if the 


70 mandant will deliver the Charters, and therefore after 
i de Charters delivered, the Heir ſhall not plead over, but 
4 e Demandant ſhall have her Judgment immediately as 

| | 


h!! hereafter more fully appear. 
un 2. He who pleads this Plc, ought to ſhew the (a) Cer- (] Co Lit. 


ca zinty of the Charters ; whereupon a certain Iſſue may be 255: b. 

uz bined, or that they are in a Cheſt or Box locked or ſealed; DP. bl on 
＋ hich imports ſufficient Certainty, upon which a certain Tel Br. —— 3 
ku e may be taken: And in both Caſes an Action of Deri- COW. Tf. © by 
4 we may be grounded and brought by the Heir, 22 H. 6.16. — oo 7. 


2 H. 7.6.4. 14 H. 6. 4. a. 21 E. 3.8.6. 18 H. 8. 1.4 (6)Cr. El. 367. 
3. No (5) Stranger, altho' he be Tenant of the Land, and ©2. Lit. 39. a. 
as the Evldences conveyed to bim, can in a Writ of Dower e = 
lead Detainment of Charters, but this Plea lies only in 10 CO be 
rjvity, eil. for the Heir of the Husband, as hath been . 230. pl.sz. 
aid. Alfo the Heir in divers Caſes is in Degree of a Stran- . 3 361. 
er, and there fòre ſhall not plead Detainment of Evidences, ing © «ol 
nd that he ſhall not do in five Cafes. 1. If the (c) Heir Ver. N. B. 9. b. 
as the Land by Purchaſe. 2. If the Heir has 4) deliver- (5) Py- 230. 
d the Charters to the Wife, he ſhall not plead Detainment Bock. pl, 150 
f them, for the Wife has them by his own AR, as it is re- (4) Doc. pl. 
alved in ) E. 3. Dower 101. 3. if the Heir be not (e) im- os 
tediately vouched, ſ by the Tenant in the Writ of Dow- (91 . 
but by his Vouchee, as has been faid 18 E. 3. 36. b. 4. P. 2 30. pl. 52. 
1 the Heir comes in as (/) Vouchee, having no Land inthe ( 5 ) Dutt. pl. 
ft t dunty where the Dower is demanded. 5. If he comes in J bod. pl. 


6 Tenant by (g Receit, he ſhall not plead Detainment of 22, 151. 
ov harters, as appears in 16 E. 3. Dower 75. and many other Dy. 230. pl.52- 


looks ;*and the Reaſon thereof is manifeſt ; if the true 
vou erm of pleading in that Caſe be well obſerved ; for he 
ho pleads Detainment of Charters in Bar of Dow- 
„ought to plead,” that he bas been always ready, 
d yet is to render Dower, if the Demandant would 
eliver to bim his Charters ; and Tenant by Receit, 
ſuch © Vouchee as is aforcſaid, can't plead it, be- 
zuſe be cant 3 that he has Leen always rea- 
y to render Dower ; when the Demandant can't 
cover againſt the Heir in ſuch Caſes either be- 
g Voucheo' or received, nor can he render to the 
| D 2 De- 


Ann Bedingfield Caſe. Parr IN 
Demandant the Dower which to her by Law belongs. By 
if a Man is ſeiſed of three Acres in three Towns, 7 A. 
and C. in one County, and enfeoffs « Stranger of one Ah 
** with Warranty, and dies, now the Heir may aſſign thy 
Cr. Jac. 688. Wife one Acre in Satisfaction of her Dower, as well in ty 

Acre whereof the Stranger is enfeoffed, as of the other f 
ere deſcended to the Heir, for by Courſe of Law ſhe ſhul 
have Dower againſt the Heir, in Diſcharge of the whal 
enency, as well that which he ought to warrant, as thy 
which is deſcended to him in the ſame County, in which 
Caſe the Heir may with the Wife, as well out of Coun 
as in Court,for that which by the Law he is bound to do 
Cr. Jac. 688. 2 vouched by the Feoffce in a Writ of Dower, he ſhil 
plead it in Bar, as it is ad 8 in 33 E. z. gment 2 
8 E. 3. 69. a. b. Michael Treweny's Caſe; and by thi 
ſame Reaſon in ſuch Caſe, the Heir being Vouchee ſh 
lead Detainment of Charters, c. for he may well ſay, thi 
e has been always ready, and yet is to render Dower to ths 
Demandant, in diſcharge ofthe whole Tenancy in the ſan 
County; for by the Law, the Demandant ought to be es 
| f tirely endowed againſt the Heir. And therewith alſo agre 
8 Co. Lit. 39.2. 1) E. 3. 58. 5. where in Dower the Tenant vouched the 
i | Heir in Ward, the Guardian by the Warranty ſaid, Tha 
* | the Demandant detained from him the Heir, where the 
Land is held in Knight Service, and if ſhe would rende 
the Heir, he has been always ready, (nora hoc) and yet! 
to render Dower : And there Exception is taken to it, be 
cauſe this Plea lies for none but him who always after wt 
were dowable, could have rendred Dower, and you coul 
not before now render: To which it was anſwered, TA 
we are he againſt whom ſhe ſhall recover, and the Tenant 
ſhall hold in Peace, and we might always by Law har 
made . for that which we held, becauſe by tiv 
Law ſhe ſhall be ſerved of Dower of that which we hold, f 
that to us in lieu of Witherman the Anſwer is give 
Et videtur Curie, That the Guardian Tenant by the Wat 
ranty ſhould have ſuch Anſwer, whereupon the Demandut 
traverſed the Eloinment of the Infant: In 8 E. 3. 55. © 5 
In a Writ of Dower the Tenant made Default after D-. 4 
fault, wherefore the Demandant prayed Seiſin of the 
Land, whereupon came one Fohr,, and ſaith, That the Ie 
© nant held for the Term of his Leaſe, the Reverfion ant 
him, and prayed to be received, and was recei! 
and faid that he was Heir to the Husband of the D- 
mandant, of whom ſhe demanded Dower, and faid 1 


C 


Mr IX. Ann Bedingfield Cafe: | T9 
detained two Charters dw”, his Inheritance, and : 
«wed what, Oc, and ſaid that if ſhe would render him 
lis Charters, he ſhould be ready to render her Dower, c. 
nd becauſe Tenant by receit can't Render her Demand, 
pd he is a Stranger, this Plea doth not lie in his 
outh : And thereupon Seifin of the Land was award- 

to the Wife. | | | 
And fo note two good Differences, r. (a) Between the () Dodd. pl. 

eir being immediate Vouchee, having Aﬀets in the ſame 

ounty, and when he is vouched by a Vouchee, or when 

he Heir has nothing but in a foreign County; for in the 
irſt Caſe he may plead always ready, c. to render Dow- 2 
r, and in the other two not. (Þ) 2. Between the Heir ha- (5) Do. pl. 
ing Land in the ſame County, when he is immediately 5. 
pached, and when he is Tenant by Receit, for in Caſe of 

Receit the Judgment ſhall be given againſt the Tenant,and 

lot againſt the Heir, ſo that the Plea lies not in his Mouth, 

that he is yet ready to render Dower, for he can't render 

o the Demandant her Demand. Vide 75 E. 3. Dower 101. 

El. Dy. 230. Vide j E. 2. Dower 150. 11 H. 3. ibid. 187. 

H. l. 174. 14 H. 4. 30. 36 H. 6. J. 41 E. 3.11.6 E. 


45. 

4. In a Writ of Dower againſt (e) Guardian in Chivalry, (%) Dod. pl: 
dc ſhall not plead Detainment of C rs, for he can't con- 0 ONE 
ude his Plea, and if the Demandant will deliver him the Co. Lit. 39. x. 
harters, Oc. for the Charters which concern the Inheri- Dy: 230. pl. 52. 

of the Heir ſhall not be delivered to the Guardian, 
it is adjudged in 10 E. 3. 49. 4. But the (4) Guardian (% Dod. pl. 
nz Writ of er may plead Detainment of the Heir by '151.: | | 

he Demandant, and that he has been always ready, c. us Co. Lit. 39.2, 
ra, for the Ward belongs to him; and if the Demand. de- 
ans the Ward, and doth not render him to the Guardian 
married; or if ſhe renders to him —_ married, ſhe ſhall 
ole her Dower, and therewith agree 8 E. 3. jo. 7 E. 3. 
$7.4. 22 H. 6. 16. a. 2 H. 19.6. 4. 17 E. 3. 58. b. 16 FE. 

. Dower 144. Vide what manner of Charters or Evidences 

he Demandant in Dowey ought to detain, that the Heir 

ay plead, c. 4x E z. 11. 4.b. 6 E. 3. 45. b. &c. And \1 
0 all the Books in all theſe Points are well agreed. 

Ind when (in the Caſe at Bar) the Tenant perceived 

bat if he ſhould plead ſuch Plea, that the Deman- 

lant might deliver the Charters in /e) Court, and pray (e) Dod. pl; 
Judgment upon his Confeſſion immediately, as appears 151. 

u 10 E. z. 49. 4. 21 E. 3. 8. b. 9 E. 4. 47. 4. Oc. He 

Paved his Plea touching theſe Matters. And in Trinity- 

D 3 Term, 
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N the Caſe bs the King's Bench, this Point was prin- 
cipally moved- and dabated,” that is to ſay; if there is 
Id and Tenant by Fealty and Rent, and the Ten't makes 
Leaſe for Tears, and the Leſſor has done Fealty, and paid 


f the Leſſee for the Rent, when in Truth none is in arrear, 
tid ayows upon a meer Stranger who never had any er od 
pon his very Tenant for the Arrtarages of the Rent, if the 

ſee ſhall be without n this _ ys 4 ; 
nom of Profer,-(0)-34-H.-6:-46.- was © jected, where he (4 
olds; That if there is Lord, Meſne and Tenant, and the 
Lord avows upon a Stranger, and not upon the Meſne, the 

enant is 3 Remedy: And ſo if a Termor brings a Br 
Replevin, and he avows upon other than the Leſſor, the 
ermor is without Remedy: And that the common Opi- 


Peryices, or any other 
bing which tantamounts, 1) E. 3. 14. K. 15.4. 34 f. 3. 
ſvowry 249. 38 E. 3. Avowry 61. 39 E. 3. 34. 4.0.43 E. 3. 
3.4: H. 6. 1. 4. b.& 54. 34 H. 6. 21. 3. J. 35 H. 6. 51. 
. 37 H. 6.24. 38 H. 6. 23. B. 7 E. 4. 10.13 E. 4. 6. 5. 
K S. 4. a6 H.8,6. a. 5. C22 H. 6. 2. B. it is ſaid, That it 
$a PoGtionin Law, That a Stranger to the Avowry ſhall 
und ory but out of his Fee, Cc. It was alſo object- 
ed, Lefſee for Years could not pray in Aid of 
bie Leſſor, and ſo make him Party to plead, becauſe 


7 ſhall nor plead "6-67 ay arrear, or a 


ſee might plead as much as. the Lefſor himſelf might, 
and that is, out of his Fee. And fo are the Books in 
4 P D. 4 118 E. 
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be Rent continually, and yet the Lord diftraie che Cats 


lad 
* oftea22, 
Br. Avow 15. 
jon of all our Books is, That a () Sang to the Avow- (5) Pod. pl. 


enure by leſſer 320 
but only (c) out of his Fee, or a (e) Co. Lit. 1.b. 


the Leffor is a Stranger to the Avowry, and-the Leſ- Cs. Lit. 312. 
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2 Caſe of Ae. Paar 
„aol. 167. * 18. E. z. J. 4. 17 E. 3. 9. b. 34 £430 A 238. 3 E; 
A Me *. 6 E. 4. 3. 4. 12 E. 4. 3. 8. 1 H. 5. 5. 4. b. 21 
1 ol. 465. . 10. 5. 8 H. J. 8. J. Ec, unleſs the Leſſre makes his Lef 
+ "+ for priyy in Eſtate to him, upon whom the Avowry wy 
made. ide 3 &. 2. Avowry 186. | 

_ Yet it was reſolved, That the Leſſee for ſhall be by 

| La rdlieved in this Caſe; and for the better Underſtang 
60 bog. pla. ing of the Law in this Caſe, two Differences in Law wen 
165,237. obſerved. Firſt, (as hath been ſaid) a (Y) Stranger to the 
Avowry ſhall plead nothing, but out of his Fee, or a Thing 
which tantamounts, and that is true as to the Pleading of 
any Matter in Bar of the Avowty ; but the right Tenan, 
altho' he is a Stranger to the Avowry, yet being made Pary 
he ſhall plead Matter in Abatement of the Avowry, as ſhal 
appear. Another Difference is, when tbe Leflee for Year, 
- for Life, * 7 of one Y a 1 "a to the 
x Avowry, and when not; for upon a eneral Allegation, 

2b; oy why that ſuch a Stranger * in Fee leaſed to bim for 

Life or Years, he Thall not have Aid, as the Books before 

cited prove, becauſe it would be in vain in ſuch Caſe ts 

4 grant Aid, when the Leſſee may plead out of his Fee u 

a well as his Leſſor; but upon ſpecial Matter diſcloſed, be 

| ſhall have Aid of his or, Who is very Tenant. And 
be therefore if the Leſſee in ſuch caſe alledges, that his Leſſu 
(a) 1 Rol. 1654 Was, and (4) yet is ſeiſed of the Tenancy in his Demeſne, u 

| of Fee, and held it of the Lord by the Services, c. af 
which Services the Lord has been, and yet is ſeiſed by the 

Hands: of the Leſſor, as by the Hands of his very Tenant, 

and that the Tenant has leaſed the Land to him, and that 

the Lord, to charge the Plaintiff unjuſtly, has avowed up 

on one, who has nothing inthe Tenancy z and thereupon he 

rays in Aid of his Leſſor; in this Caſe, upon this ſpecid 
Matter, he ſhall have Aid, becauſe without his or bo 
can't plead this Matter in Abatement of the Avowry, not 

Mall the Lord be compelled to avow upon the Leſſor: And 

buy this ſpecial Matter there appears true Privity in Eſtate 
ala nd Seigniory betwixt the 3 the Lord, ſo that 
there wants no Privity in this Caſe, nor will the Law eſteen 

him who is true Tenant in Law to be a Stranger to the 

Lord; and the falſe Avowry of the Lord upon the Stranget 

who is not Ten t ſhall not hurt the Leſſee againſt the Truth 

of the Cale,” quia veritas .mhil veretur ut abſcondi. And 

4 the Law will never ſuffer a Felſity to ſuppreſs Truth. 
4 | And this is well proved by the Books cited before; 
as, taking one for Example, in the ſaid Book of 18 K 


ö 


2 our Peulty Judgment, if you can avow'upon'dther than u 
C on us, or ſor more Services than, c. To which Plea in A+ 
batement of the Avowry Exception was taken, becauſe th 
Pl. was a de tothe Avowry: To which it was anſwerd 
| and reſolv d, That the Pl. was privy h, becauſe he was 
—_ — 
| there" it aid, © Iflue of this 
+ could ——— on the Right of the Services, babes 
* the Avowry, and compel the to avow the Pl. and 
0 Antea 21.3. then miglit they plead to the Right of the ices. (a) 48 
22 Avowry 31 · B. g. 8. & by Finchen, & 16 E. 3. Avowry go. acc. Vide z 
zer e, . g. 34. 4. l. & (0) 10H. C.. h. 31 E. 3. Avowry 1176 
(6) Br. Avow- fertiori when the Lord ſhall avow upon one who has nathing 
ry 117 inthe Land, he who is the very Tenant, and by whol 
21. £90 Hands the Lord has received the Services, ſhall compel hin 
(e) Antes 21. 2. (as Zittl. (c) ſaith) to avow- upon him. Vide 9 H. 5. 15. 4 
| and in 34 E. 3. Avowry 258. the Pl. was ouſted of Aid, be- Wis: 
cauſe he did not ſſiew the ſpecial Matter to give him cauſe 16 
of Aid. And in this Point the Law is curious for altho the ca 
Lord avows upon the right Perſon, yer if he doth not convey ; 
to him his true Title to the Land, his Avowry ſhall abate; Wc: 
and therefore if a Man avows upon one as Heir to his Mo- 
cher, where he is Heir to his Father, this Awowry ſhall + 
| bate. 13 E. 3, Avowry 102. C 11 H. 4. 54. 10 H. 4 6c 
Avowry 193. 3 E. z. 69. Vide 2) E. 3. 88. a. So if in Repls 
vin the Def. avows the Pl. as upon his very Tenant, the 
13 PLin Abatement of the A vowry may ſay, That he has nothing Mere 
| but for Term of Life of the Leaſe of V. the Reverſion now 
to his Sovand Heir, and pray in Aid of him, to the Intent 
to compel the Lord to avow upon him who is his Tenant in 
Law; and therewith agrees 3 H. C. 12, 13. Fits. is 
abridging the Caſe, Tit. Aid 5. faith, that this Plea goes 0 
in Abatement of the Avowry ; and for this Cauſe by the hal 
Rule of the Book he had Aid of a Stranger to the Avowry. en 
Vide 15 E. z. Aid 33. Tenant in Dower had Aid of the 
Heir in Reverſion, who was a Stranger to the Avowtj. 
And the great Wiſdom and —_— of the Law was well ob 
ſerved, which has fully provided for the Remedy of this hen 
Caſe; For in Avowry for Rent-ſervice, c. the Pl. being iſo h 
Tenant for Years, or for Life, ſhall have Aid of his Leflor 
iow Iſſue joined, 3 without him the Leſſee cant 
„ 2: plead, as a in 2 H. 5. 1. 7 E. 4. 23. 4. 6 E. 4. 3.4 
Ai 21 E. 3. 12. h. 13 El. Dy. (e) 229. to the End the righiſi 
te) Dyer 289, and very Tenant joining with him, may abate the fei 
9. Avowry made upon him who has nothing, or upon one who i 
not rightful Ten it, and compel the Lord to avow upon himwh6 
is Tenantin Law: And it would be a great Abſurdity, au 
Defet in the Common Law, if the falſe and N. 
25 ; vo 
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Parr IN; Caſe of Avotery. 
Arowry upon him who has nothing ſhould. the 
5 — 992 of Rent where none were and 
Lex Anglia non patitur abſurdum : And if any ſuch Deſect 
dad been in the Law, as was objected, the Makers of the 

Act of (a) al H. 8. c. 19. would have provided a Remedy 28 (2) Co, Lin © 
well for the Tenant, and all Leſſees and other Strangers to 253. b 
the Avowry againſt the Lords, as they did for the Lords a- | 
gainſt the Tenants and their Leſſees, as 9 by the Pre- 

amble, and not to have bound the Tenants, Lefloes, £96; 

Jeft the Lords at Liberty. And it was ſaid at the Bar, that 
in ſome Caſe the Lord was left to the Com. Law, and could 
not avow within the ſaid Act of 21 H. 8. and that is, when ; 


2 


Tenancy, and the Tenant drives them off into other CRIES 
not held, and the Lord freſhly follows them and diſtrains 3; Ii. 6. 5. a. 
7 F there, as he e. as * held rei 2 4 = Dittreſs 13. 
6 R. z. Reſcous 11. 11 H. ). 4. 3. 21417: 40. 4. 34 H.. 18. l, ps 009 

16 E. 4. 10. 3. l. That this Caſe is out of the {aid Stat. e 
cauſe the Purview is, Jf the Lord diſtrein upon the ſame Ma- Fitz. Reſcous 

Ts, Lands or Tenements, &c. that the Lord of whom the f. 40 8 
ame Lands, Tenements, or Hereditaments have been ſo bold. in 1 * 
1 May gvow as within his Fee and Seigniony, and the Di- 

Rreſs is taken in Lands not held of him, nor in his Fee and 

Beigniory, and there ſore this Caſe. is out of the ſaid Act. 

But it was refolv'd, that this Caſe is within the Purview of 

hefaid Act; for,1.it is cleerly within the Miſchief within the 

Preamble, and the Act is made to ſuppreſs Fraud: 2. upon 

be Matter the Diſtreſs is taken upon the Land held, for 

he Lord can't diftrain out of his Fee, but the View of the 

Lord and his freſh Suit makes the Diſtreſs to be in judg- p 
T... 
Mounts; a as 2 In 3.20. 6. f ; , 
dall always refer to the firſt * it would be incon- 
enient that the Act of the Tenant. himſelf, (againſt whom 

de Act was made) ſhould make the good AR ot little or mes 
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bem off, he can't diſtrain them Damage-feaſant, but is put 

0 his Action of Treſpaſs. 16 H. 4. 10. . £9 2 E. 2. AHvowry a 
$2, For there the Cattle oyght to be Damage-feaſant alt 

ie Time of the Diſtreſs, and ſo a Difference, CS? 
And as to the other Caſe which Priſos puts, f. If there Antes iy = 
Lord, Meſne, - and Tenant, and the Lord avows-upon a vw 
tranger, and nqt upon the Meine, the Tenant is without | 

; emedy; and it was urged, that it was good Law, for tho 

rent vary ſpecial ending, wier An 


. 


the Lord comes to diſtrain, and (h ſees the Cattle upon the (5) Co. Lie: 


Damage-feaſant, and ſees the Cattle, and the Owner drives Co. Lit. 161. 8. 


- due e Aooury: PIA NN 
| amt hive Aid of the Meſne, . becauſe he is Tenant ig 
Fee-fimple, and the Meine can't join with him, becauſe he i 
a Stranger to the Avowry, for the Meſne ſhall never join 
with the Tenant, but when the Avowry is made upon the 
(e) N. Meſne Meſne: And both theſe Points are reſolved in (a) 13 E.. 
Pot.21.2.i11. 6b. and in other Books, 31 E.3. Minder in Aid 14.17 E.. ij 
Br.Replcving2- 4. #, the Abbot of Furney's Caſe, and there is a Defect ob- 
ſerved in the Com. Law in fuch Caſe, which is prayed to 

be amended and reformed by the Juſtices, as in other Caſe 

— avoid —_ ny Wap done. 4 ; 9 2 34. „ 

was reſo and well agreed, That the Opinion of ()) 

05 —— Priſos in this Caſe is good Law to the End that Priſor in. 
ttendeqd, for it is true, that Priſot intended that the Tenant' 

is without Remedy either to plead any Plea, or to plead 

nothing in ny ON ONO he is a * $0 ho 85 

vowry; or by ſpecial Pleading to pray in Aid of the Me 

for bath ſaid, he is ws 10 Fee · ſimple, and cant 

pray in Aid, and the Meſne can't join with him, becauſe 

the Lord has not avowed upon the Meſne; and therefore 
as to theſe three Ways, the Tenant, as Priſot intended is 
without Remedy, and his Opinion as to theſe is well war: 
ranted by the Authority of the ſaid Books, but that the 
Common Law has left the Tenant without any Remedy in 
ſuch Caſe, it ap fully and commonly to the Contray 
in our Books. And therefore, when there is Lord, Meſne, 
and Tenant, and the Meſne pays the Rent and doth the 
| 9 2 Rol. 125. Services due to the Lord, and yet the Lord (c) diſtrains the 
> H. Tenant peravail for them, and impounds his Cattle, in that 

| "= Caſe the Tenant may immediately reſort to his Meſne, and 
poke 10 b. tell him the Caſe, and pray bim to acquit him: Now the 
—— eal10 b. Law has given Power to the (4) Meſne to go to the Pound, 
Co. Lit. 100. a. and take the Cattle of the Tenant peravail out of the Pound 
add deliver them to him, and put his own Cattle in the 

2 * Lit. pound in lieu of them, and ſue a (e) Replevin and ſo male 
\Poſ. 111.2. himſelf Party, and then if the Lord will avow upon the 

F Eo: Lit. Stranger, he may ſhew the Truth of the Matter, ants 
Bie | bate any feigned Avowry made upon the Stranger, and 
2 Rol. = compel the Lord to avow upon him, who is his true Te 
Br. Replevin 14. nant in Law; and altho' not diftreined in his Default, is 4 
* — good Plea in a Writ of Maſue, yet if the Meſne will not do 
Co. 2 upon (F) Requeſt, the Tenant. upon the Matter is di 
(3) Perlæ Set; ſtrained in his ult, and therefore he ſhall have a Writ of 
Gene ins, Me and recover his Damage, as it is heldin (g) 7 H. 4. 18.40. 
Feen Treſpan 4E. 3.35. 15 E. 3. Foinder in Aid 15. 1) EZ. 44. l. (b) 34H6 
67. 47. 4. b. 13 E. 4. 6. a. b. & F. N. B. 136. h. And if the Lord 

| = will not ſuffer the Meſne in ſuch to take the Cattle ol 
* the Tenant out of the Pound, he is a (i) Treſpaſſor ab in- 
itio; for he doth not uſe them according to the Ns 

| | cure 
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PAkr IX; Cuſe of Avomry; | 

ture of a Diftreſs, and therewith (a) 13 E. 4. 5, 4. 5. (s) Antex'22. b. 

But let the Tenant louk to it, that in ſuch he ſues not mc 24 

4 Replevin of his Goods, and has Deliverance of them, for 42. Fol. 11. a 

chat ſhall be accounted his own folly that he doth not make * 

xequeſt to the Meſne ut ſupra, for then if the Lord ſhall 

avow upon a Stranger, the Tenant is without Remedy by 

his own Default; but in ſuch Caſe after the Tenant has 

deliverance of his Cattle by Replevin, if the Lord avows 

upon the Meſne, there the Tenant may requeſt the Meſne - 

to join with him to plead in hisdiſcharge, and if the Meſne 

will not, the Tendnt may have a Writ of () Mefze againſt (3) Co Lit. 

him, and recover his Damages: For now by Matter ex poſt 100. a. 

Acro, he is diſtreined in his Default, as it is held in 39 E. 3. 

34. 4. 5. where the Caſo was, That Henny Percy was Lord 

Paramount, Gilbert. Umfrevill Earl of Angus, Meſne, and a 

Tenant peravail, of divers Manors, /. 10 Towns, Ec. the ( Doctrin. 

faid Lord paramount diftrained, the Tenant vail, the placic. 16. 

[Tenant pleaded a Releaſe by Deed of the aid Lord Para- 

mount to the Meſne, to hold by leſſer Services; & non po- 

zuit, becauſe he was a Stranger to the Avowry : And there 

it was held, That the Tenant in ſuch Caſe is at no Miſchief, 

for he might have required the Meine upon whom the A- 

vowry was made to have joined with him in Anſwer, and if 

he had come, they two might have joined in the Plea which 

the Tenant now pleads, and if the Meſne would not have 

joined with the Tenant, he _ have againſt him a Writ 

pf Meſue and therein recovered his Damages againſt him; 

nd if the Tenant doth not requeſt the Meſne, it ſhall, bs 

accounted his own Folly, which are Word for Word theWords 

ff the Book: And therewith agree 17 E.3.15.4.4. and 12 E. | = 

& 2.4, ) E. 4. 19 B. And it is to be obſerved, that in ſuch | | 

iſe, the Meſne ought to join (4) gratis, for there is no (4) Doctrin. | 

Proceſs of Law to compel him to appear, as in the Caſe of Placit. 320. 

Lid Prayer, but only upon the Tenant's Requeſt he ought to | 

ppear gratis, and therewith agrees 7 E. 4. 19.6. Pide 34 H. | 

$.46. 4. And ſo may the Leſſor upon whom an Avowry is * 

ade, join gratis with the Leſſee, the Plaintiff in the Reple- 

bin, and therewith agree 45 E. 3.7. a.b. & 39 H. C. J. b. 
Laſtly, in the principal Caſe, if the Leſſee (or if the Te- > 

ant peravail in the Caſe of the Meſnalty) is preſent when ſi 

he Lord or his Bailiff comes to diſtrain, if (e) nothing is In (ö) Co. Lit; 

Irrear, he may well make Reſcous, and ſo relieve himſelf, 47. b. 160. b. 

it was reſolved in Bevil's Caſe, in the fourth Part of my 2 673, 

Reports, F 8. Vide 2 H. 4. 22.0. $H. 4.1.4. 4 E.6. Br. Di. 3, Digrws * 

treſt 55. By the Fuſtices, 31 E. 3. Reſcous 17. 39 E. 3. 45. F. N. B. on. 

H. 6. 7. 4. F. N. B. 102. 27 A 51. and 28 A p. 50 | 

50 that the Leſſee, or Tenant peravail, has a certain 

Proviſion by the Law to relieve himſelf in the Caſes 


toreſaid, unleſs by his Laches or miſdoing he 
4 Pre ju- 


= 
*% 
” a ͤ—ũZ —„ — 


r 1 ry oo — - 


12 4 2 Parr N 
auch as notwithſtandin 
—5 may at this Day 
very 'Tenany, 
That 
+ Stop as — Lands within hij 
hich 1. deth not toll the Common Lay, 


Lord to purſue the one or the 
ae rp ti Caſe, where. 
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Na Duo warramo hn Owen rung bus arch el 

Liberties and Franchiſes amongſt e ut arrant, & 
that 3 is to ſay, To have Waifs, Strays, Goods of Felons, &9c, IEF 
in Llanihangel in the County of Montgomery; as to Waifs * 


and Strays, the Defendant claimed them by Preſcription, 
and as to Goods of Felons be pleaded, n e nuper 
Abbas de Strata Mercella * a) babwit 5 0991 Palm, ty y 
infra Llanthangel pred” bona & catalla felomum | 

fun ſum um diſpoſuit, uſque 4 diem 2 
27 H. 8. A ed the Statute of 2) H. 8. by which all, 27 Hd. 6 
Monafteries _ 00 yearly Value of 200 f. were given to 21 
the King, in as large and ample Manner as the Abbot ASS 
Oc. then had, 15 an ook to have them; and that the 

Abbey of Strata ercella, and the Poſe oſſeſſions thereof, 

were under the yearly Value of 200 J. and pleaded alſo the | 
Statute of 32 H. 8. cap. 20. by which it is enacted, 25 
all Tibertis Privileges, and Franchiſes,” and temporal 
riſdiffions which the late Owners of the ſaid Abbies, 4 
have uſed and exerciſed lawfully, &c. within three * 
before the ſaid Act of 27 H. 8. ſhall by dhe ſaid AA of 

be revived, and ſhall be Ni and actually in the Kin 5 
Heirs and Sucreſſors; by Force whereof K. H. 8, was 2 
of the ſaid Franchi les, to have Felons Goods Within Llani- * 
lange! aforeſaid in his Demeſne as of Fee in the Right uf 
ay Wes and ſo ſeiſed, and being alſo telley! e the 
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9 The Caſe of the Dt Parr N 


25 


Ken oh Manor of Tallerthege in Zlanihangel, &c. in the ſaid County, 


(late Parcel of the Poſſeſſions of the ſaid Abbey of $:rat 

Mercella) granted by his Let. Patent anno 3) H. 8. the ſaid 

Manor to Sir Arthur Darcy Kt. in Fee, with general Words, 

te) 10Co.65.2. that is to ſay, (a) tor, talia, tanta, hujiiſmodi, eadem & conſe 
milia, libertates, francheſtas, privilegia, juriſdictiomes, &c, 
gor, qualia, quamta, & que di 5, &c. habuit, 
zenuit, ſive gaviſus fuit infra, &c. By Force whereof the 
 thid Archur Darcy was ſeiſed as well of the Manor afore- 
ſaid, as of the Liberties, c. aforeſaid in Fee; and ſo ſeiſed 
of the ſaid Manor enfeoffed the Def. in Fee (for altho' there 
were divers mean Conveyances, this was the Caſe in Sub- 

, ance) and then he made a Qonclufion for all his Plea, vis. 
Et eo warranto-clamat libertates, francheſias, & privilegia 

fred tanguam ad Maneriumpred” ſpectan & pertinent. And 

upon this Plea, as to the Goods and Chattels of Felons, the 

Queen's Counſel demurred in Law. And it was argued on 

the Part of the Queen, 'That the Defendant's Claim to have 

the Goods and Chattels of Felons was inſufficient for 2 Ren- 

1 ſons; 1, Becauſe he doth not ſhew, That the Abbot had 
27 Inſt. 281. the Goods of Y Felons by Charter within Z/anihangel ; for 


Lit. 114-a- 


Stam. Prærog. b Preſcription, or any Ulage, he could not have them, for 
A 


tho' he ſhall not be compelled to ſhew the Charter in 


8 a 
K. 3. 16. b. Court, or to plead an Exemplification of it, becauſe the 


2 ü Charter was made to a 8 


er, yet he ought to have plead- 
Br. Coron. 129. ed That the Abbot had the 


id Franchiſe by Charter. 2. 


SH -7.11.b20.4. That the Subſtance of the Plea wants Trial, for the Effect of 


21H.7. 33.b. J: , „ iT ©, : 
Fitz. Prelcrip- his Plea is, Quod præd nuper Abbas licite habuit & gavifus © 
chon . * Fuit infra, &c. bona & catalla felonum, &c. And theſe two 
81. 4. 2-2- Points were often argued at the Bar in divers ſeveral Terms; 
Sod: 222 *57* and the Effect of the Arguments on the Queen's Part, as to 

Kelw. 15 / 

Poltea 27. the firſt, was, That the Abbot could not have Felons Goods 
Br. Eftray 13. by Preſcription or any Uſage, but by Charter, quod fuit con. 
ce per totam Curiam. Vide the Authorities, and the 
eaſons and Cauſes thereof in Foxley's Caſe, in the 5 Part 
of my Reports f. 109. b. & 110. 4. whence it was inferred; * 
that the Defendant ought to have pleaded in certain, That 
ſuch King granted to ſome of the Predeceſſors of the ſaid 
Abbot, Cc. or to the ſaid Abbot himſelf, to have FelonsGoods 
within the Town of Zlanthangel, &c. and not quod pres 
| Abbas habuit & gaviſus fuit, &c. and eſpecially in a Qu 
war runta, in which the Defendant ought to ſhew a full and 
| perfect Title to himſelf. As to the Second, it was ob- 
(0 Poſtex 30 b. Jected, That the Plea was inſufficient, becauſe every Plea 
31, 3. ought to be (c) triable, either by the Country, if it contains 
Matter of Fact, or' by the Juſtices, if it contains Mat. 
ter in Law, or by the Record it ſelf, if it 2 


4 
| 


- 8 1 C | 7 a; F 


- 
1 


ur N. af Strata Mercell a? 25 
ils of Matter of Record, Pl. Com. 23 f. a. B. But this Plea is 


id Noone by the Country for two Reaſons. 1. Becauſe the 
ls, WB ubſtance of the Iſſue conſiſts of Matter of Record; for with- 
et Matter of Record the Abbot could not have them, which 


an tbe tried by the Country, but the Law attributes ſo much 
ongur and Credit to them, that they ſhall be tried only by 
4 themſelves,and not by the Country.Yide (a) 37 H.6.21.Þ1. (a) 4 Co. 71, 

mm. ). C23. 8 El. 242. £& Hind's Caſe in the 4 Part of my * b. 

Reports f. 71. 2. Matters in Law are not triable by the Coun- 119. b. 268. 4. 
ry, no more then Matters in Fact by the Juſtices, quia /icuf Poſtea 31. a. 

) ad queſtionem Facti non reſpondent Fudices, ita ad qua- (5) Co. Lit. 125. 


Honem Furis non reſpondent Furatores. But in this Caſe the 30 8 


14 ec has cen praben ed in his Plea, 9d pr nuper Abbas li. 2 Bullt. 20 
d te habuit, £56. which tends to Matter in Law which is not en- 284577; 
le uirable by the Country; and yet the Def. has not ſnewed his Plow: wit b. 


ale in ſo certain and ſpecial a Manner, that the Court can Rol. Rep 1; 2. 
dge whether the Abbot by the Law had Fe lons Goods or A: 1. . 
vt; and therefore it is agreed in ſc) 22 E. 4. 40. b. the Lord 1 Co . 


hat if he came to F. ſuch a Day, and there ſhewed the Obli- 


r 
xx Nee or his Counſel a ſufficient Diſcharge of an Annuity of 405. veep 
n hich he claimed out of two Houſes, £90. that then, Ec, And | 

e Debt on this Bond the Def. pleaded, That he came to 

]. Fat the Day aforefgid, and there offered to ſhew the Plain 

:. 5 5 Counſel a ſufficient Diſcharge thereof, and they refuſed, 

xf Won which the Pl. demur'd in Law. Ard, after long Argument 

5 a v5 adjudged, That the Plea was inſufficient, for his Plea 


red toſhew, viz. a Releaſe, or Unity of Poſſeſſion, or other 
latter of Diſcharge, upon which the Court might judge if it 
{ufficient or not, for the Country ſhall not enquire of it, hut 
oupht to be adjudged by the Court, which the Judges can't 

y it the ſpecial Matter be not ſhewed to them; bur if the 

ſue be taken, that the Obligor came not there, that ſhall be 
ed by the Country, for that is matter in Fact, of which the _ 
hurt has not Conulance, and all this appears inthe ſaid Book. 
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the Lady Hale's Caſe, & | 

And as to the Objection which may be made, That 

will be miſchjevous ta the Subject to compel him to N 

u, or to plead the Charters made to Abbots, Pri- | 

„ Ec. as well for the (g) infinite Search for them, (g) 2 Co. 48. x. 

or the Impoſſibility to get them, many of them 2 Kb. 

ing loſt, or defaced, or poſſeſſed by one only 3 to gt”, 

a it was anſwered, That there is not any ſuch puitea 28. ö. 

chief, either for the Incertainty, or for the Im- 

Mudility, for although the Charters are loſt, yet they 
5 at « 0. 3 E \ Are 


7er e 


(a) Co. Lit. 


es Caſe, a Man was boupd in a Bond, and the Condit. was (e) Plowd. 7 b. 
r. Condit. 183. | 


ght to have alledged what manner of (4) Diſcharge he of- (4) Cr. El 914: 


ve Pl. Com. (e) 112. any Townſend's Cafe, & (f) 159. B. Prlowagge: 
c. : ' | 


. : 
— — — ͤ————— — — _ 
* 


| (4) 32H.8.c.20, 


(4) 1Mod.Rep, 
if G. El 592 
_ Mo : 


Argument in 


guo Warrants 


c) Argument 


ranto 123. 
I " 1 


(a) Anderſ. 8). 


N The Caſe of the Abbot Paxr N 
x enrolled of Record, of which every one may have an N 
P 


fn ification 3 or if ſuch Inrolment can't be found, yet 
owances in Eyre (as by the Law 2 to be) are of I 
cord of all ſuch Franchiſes, by which it Li by Forced 
theſe Charters ſuch Franchiſes were allowed. Againſt v 
it was argued on the Defendant's Part, That the Plea 0 
ſufficient, upon which Judgment ought to be given for th 
Defendant; And that the whole Conſideration of this Cy 
chiefly conſiſts upon the true Conſtruction of the ſaid 
of (a) 32 H. 8. and therefore the final Intention of the A 
and the Purview thereof are to be confidered : The Intem 
on of the Act was to advance theſe Poſſeſſions as well in 
luation as Eſtimation, to revive actually and really ſuch R 
vileges, Liberties, Franchiſes, and Temporal Juriſdidtiuli: 
which the late Owners of the Abbies had, c. then it ñi 
be confidered, what Privileges, Liberties, Franchiſes and 7 
tiſdictions were extinct in the Crown by the Acceſſion ofth 
ſaid Poſſeſſions to it. And as to that, it is to be known, thi 
when the King grants any Privileges, Liberties, Franchik 
dc. which were Privileges, Liberties or Franchiſes in| 
own Hands, as Parcel of the Flowers pf his Crown, as (J 
na & catalla Felonum, Fugitivorum, Utlagatorum, Oc. 
ua & catalla waviara, ertrahur, deodanda, wreccum | 
ris, Sc. within ſuch Poſſeſſions, there if they come again 
the K. they are merged in the Crown, and he has em again 
Jure Corone : And if the Wreck, or Goods waifed, Eftny 
Sc. were appendant before to Poſſeſſions, now the App 
fancy is exfinct, and the King is ſeiſed of them in fa 
Corone. But (c) when a Privilege, Liberty, Franchiſe or] 
riſdiction was at the Beginning erected and created by t 
| Kip and way not any ſuch Flower before in the Garland 
| rown, there, by the Acceſſion of them again to! 
ok they are not extinct, nor the Appendancy of the 
- ſevered from the Poſſeſſions; as if a (4) Fair, Market, 
dred, Leet, Park, Warren, &. ſimilia, are Appendants toll 
nors, or in Groſs, and afterwards they come back to 
King, they remain as they were before in eſſæ not mei 
in the Crown, for they were at firſt created and newly ene 
ed by the King, and were not in eſſẽ before, and Time 
Uſage. has made them appendant. Which  Diffire! 
was, agreed per totam Curiam, and this app 
our Books, as for the firſt Part of the Difference (e) 6 
3. 32.84. John Darcy's Ceſe, the Caſe of Forfeiture 
War, & 30 H. 8. Dyer () 44. 43. E. 3. 32. 43 Ali 
10. 1 2 Ph. & Mar. Dyer (g) 108. and for the] 
cond Part of the Difference, 11 H. 4. 5. a. & 15 EA 
the Caſe of the Marker, 4 E. 3. 42. the Caſe of the E 


par IX. of Strata Mercellaj 
Iced, 10 H. 7. 21. the Caſe of the Earldom : All which Pri- 
leges, Liberties, Franchiſes, and Spiritual Juriſdictions of 
he fi . (which were the ancient Reyenues and 
Flowers of the Crown) being merged in the Crown, are now | 
by this Act (a] revived again actually and really in the King, ( Cr. Jac. 
his Heirs and Succeſſors: For as to thoſe of the later Part ot 2 

he Difference, there needs no Act of Parliament to revive 

hem, for they were not extinct. So that the Patentee in 

ſuch Caſe of Felons Goods, ſhall have them as the ſame 

Franchiſe which is in efſe in the Crown. And therefore it 

vas obſerved, that the ſaid general Words uſual in Patents, 

ot, talia, Sc. eadem & conffitia quot, qualia, quanta, && 
inn, Oc. dictus nuper Abbas habuit, Sc. have ſeveral and 

tn ainct Significations; for by Force of this Word eadem, the 


SS 


d Franchiſes themſelves as Hereditaments in ef? in the Crown. 

of bal paſs, and by Force of (Y) talia & conſimilia, Sc. the (5) 1 Jones 
t atentee ſhall have the like to them the Abbot had, for 3+?-. 

hie boſe themſelves. the King can't grant, becauſe they were 


in! nerged in the Crown. And it was well agreed, That if 
he King by bis Letters Patent grants to J. & and his Heirs, 
atalla felonum within his Manor of D. and afterwards J. §. 
grants to the King his Heirs and Succeſſors, the Manor 
oain ch che ſaid Franchiſe, and afterwards the King by his 
gau Letters Patent grants to 7. N and his Heirs, the ſaid Ma- 
bor, and further grants to him and his Heirs within the faid 


W lanor, rot, talia, tanta, eadem & om gente he as 3 li- 
eres, & franc heſias, quot, qualia,ſguanta, & gue the ſaid 


. &. bad; in that Caſe ina Que Warranto F. N. ought not to 
eead in ſuch general manner as the Defendant now has , 
land one 3 but, ought to plead inc) ſpecial the firſt Charter (0 Godd. 398, 
tot ade of the ſaid Felons Gaods, and the Regrant, c. quod 
fu r conceſſurm per totam Curiam. But it was ftron ly urged- | 
y the Defendant's Counſel, that by (4) Force of the ſaid (4)z Co. 48. b. 
co PQ of 32 H. 8. the Defendant might aver, quad Fobaunes g Ca" 543+ 
bas de Strata Mercella licite haluit & gaviſus ſuit Bridgm. ra. 
men Zlanibangel bong & catalla Felonum, for therein the 
eceendant in his Plea has purſued the Words of the ſaid 
me &Q which are, That all Privileges, &c. which the ſaid Ow- 
6a Ers of the ſaid Abbies, &c, have uſed and exerciſed lawful-. | 
ears bin three Mouths before the ſaid. Act of (e) 21 H. 8. 5 H.. 
al be by Force 45 a Act of 32 H. 8. (Y revived;&c. (JJ Ct. 8 
ture er the Defendant has pleaded, That the ſaid late 242 
dbot, c. fawfully, has uſed and exerciſed to haye 
Goods and Chattels of Felons, till the faid 4th Day 
February Anno 2) H. 8. and this was compared to di- 
other Statutes, as to Vernon Caſe in the 4 Part of my 
ePorts J. 3, 4, where the Statute of 27 H. 8. c. 10, which 
aks for the Fointure of =_ Wife, gives Averment, tbat 
x E | an 


. The Caſe of the Ablot PART. XI 
(#) 3, Ga. 80. 2, an Eſtate upon another expreſs Condition, may be averr'd for 
w as, = Toimture of the Wt I And ſo upon the Stan. of Uſury, (a) 


* my th kS woah 


| 4) Co. Lit. Iflue is not triable, it was anſwered, That it ſhall be tried 


8 


$1- 
Per tte. Wel ſ babuit & Kalles fuir, for (if licite had been omit- 
1 b. ted) in the Senſe o 


<< me. 


= 


g Inft. 190, 


191. Eine is lawfully 
Kauf, Cor. Upon 
Rs 41 


Co 112. b. #2040 conferat, and in the Stat. of M. 2. de Donis conditions 

b) Co. Lit. libus the Words ad dona prius facta non extenditur, are to be 

= . ir intended of Gifts (e) lawfully, and in due manner made by 

| — ruf the Donees, before the Stat. Pl. Com. in the Lad. Barkley; 

r. Preſentm. Caſe ; and therewith agrees 12 H.4. Formedon (f) 15. And 

B - 46-6 the Stat. of (g) 1 E. 4. c. 2. which enacts, that all manner of 
Fitz. Tourn de Indictments taken in Torns or Leets ſhall be deliver d to the 
Viſcount 3, Juſtices of Peace at the next Seffions,&9c.and that they ſhal 

: > * proceed upon them, extends on'y by Conſtruction of Lay 
| $7.aþ do proceedings upon lawful and ſufficient Indictments, and 
(r. N. B. no inſufficient (Y) Indictment good, as it is held i 

| 10g. es, E. 4.31, 4. b. And that is the fundamental and directory 

) 1Mod. Rep? Reaſon of the Com. Law, for the Com. Law faith, Thatng 
ea Conſpiracy lies when the Party was indicted, but altho he 
: 88 1 be indifted, if the Indictment be not ſufficient in Law, the 
Lit. Rep. 111. Party ſhall have his Writ of (7) Conſpiracy, for when the Com, 
Hard. 92. Law ſpeaks generally, it is to be intended in a good and 
Wal eb z. lawful Senſe. So it was concluded, That if this word /icitt 

: Palm. 433417 had nat been added, it had been implied, and by Conle 


So F/.IvS IS + a= 


4 Co.73. b 2 the Addition of it ſhall not make an Alteration e 
475 36. h. e Trial, for (k) expreſſio eorum que tacite inſunt nibil. D 


| 145.2 eratur:: And becauſe the Def. ought to purſue the Stat. i 
11 Co. 60.2. his Plea, and not to omit this word lioge, and that if it ha... 
| 8 19 been omitted in the Sta tute, it had been implied, for thi 
2 Inft. 36s. Reaſon it was coneluded, that this Iflue ſhall be triable by a ( 
2 Saun.351. the Country. And it was ſaid, that the Stat. of 32 H. 8. hs 
+ dh great Rea ſon to direct ſuch ſummary courſe of Avermen 
(1) Ant. 25.2. for the Impoſſibility and (1) Infinitenef of Search, many d 
ee the ſaid Religious Houſes being founded before Time d 
Hob. x08 Memory, and their Charters of Franchiſes alſq made befor 
Bridgm. 34. Time of Memory, and ſome by general, obſcure, ambiguouMilth, 
7 and obſolete Words ;and altho ſuch Franchiſes have been allo iel 
ed in Eyre, yet the Allowance in Eyre of it ſelf only is nt 
pleadable, and perhaps ſuch Allowances being of ſo ** tut 

Antiquity, have been by Caſualty, or e! of Tims 


—  — — 


— 


| 


blur N. of Strata Mercellay = 


I er rern, defiecd or loft; and for theſe Reaſons, 
and for avoiding of Incertainty of Queſtions and Sutes, and for 5 
ha raifing the Value of theſe Poſſeſſions, the Stat. of (a) 31 H. 8. (4) His %% 


has altered the manner of Pleading which the Commun Law 


" would have required: And upon this Caſe great doubt was 

* conceived by Popham Ch. Juſtice, Gaway, and the Court, and 

rol it depended in Argument and Adviſement, as a Caſe of great 

ne Conſequence till Hill. 39 El. in which Term 3 other Matters 

00 were moved againſt the Defendant's claim. t. Becauſe it doth 

boot appear by the Defend.'s claim what Eftate the ſaid Abbot 

1 bad in the ſaid Franchiſes, but generally, (+) 5 licite has (5) Cr. El. 473 


buit & gaviſus fuit, &c. and perhaps he had them but. by #7- 
Leaſe for Years, or for Life; c. and the Stat. of 32 H. 8. do 


Fi not give the K. more than the Abbot had, and the Stat. of 32 
„ doch not revive more than was extin&; and by the Let. 
") WEters Patent of 35 H. 8. the Def. has pleaded a Grantof the ſaid 
1 Franchiſes as Franchiſes revived by the Act, and in ef? at the 


Time of the Grant, The 2 Objection was, That when the 
Def. has claimed Bona & catalla waviara & extrahuras, by 
Preſcription appendant to the ſaid Manor, & Bona & catalla 
elotum by Force of the ſaid Act of 32 H. S. and Poſſeſſion of 
the ſaid Abbot; the Def. concludes his claim to all, & eo war- 
ranto clamat libertates Frantheſias, & privilegia pred” tan- 
quam ad Manerium præd ſpeftant & pertinent whereas bo- 
ns catalla ſelonum without Queſtion can't be appendant; or 
ppurtenant to the ſaid Manor, becauſe they lie not in Preſcrip- 


: dn, and the Claim without the Concluſion of ea warranto;had 
5 been inſufficient, and it is all one to have no Concluſion, and an 
* inſufficient Coneluſion. Vide 22 H. 6: 33. 4. . 36 H. 6. 1.37 


7.6.39 H. 6: Laſtly, it was objected, That the Def: in his 

um has conveyed the ſaid Manor to himſelf by Feoffment, 
which is pleaded without Deed, and has not conveyed to him- 
elf any Title to the ſaid Pranchiſes, which can't paſs without 
Deed, and then without Queſtion Judgment ought to be gi- 
ven againſt him, for he has no Title, and the Frandhifes, if any 
were; remain with the Feoffor. 


As to the firſt of theſe 3 Objections, It was anſwer d, r. That Cr. El. 53, 85. *- 


1 a General having and enjoying of them, ſhall be intended of a 

u bearing and enjoying in Fee - ſimple, and that a partieular Eſtate 

"I or Intereſt ſhall och preſumed, if it be nor ſpecially ſhewed, 

7 > d therefore prima facie it ſhall be intended a Fee- ſimple. 2. Cr. fl. 87. 

0 bat the Def. in this Caſe has put ſued the Words of the Stat. 

16 dut it was granted, that the Pleading had been clearer, if 

uche ers ant had alledged, Thar the ſaid Abbot was 

lor Nele of them in Fee till the ſaid AQ of 27 H. 8. 27 H. 8. e. 17. 
nd in the End taken the Averment according to the Sta: 

eite. But the Court did not give Judgment upon that 


eint. As to the 2 the Court gave no Reſolution, for ſome 
6 ſaid 


ww. 


The Caſe of the Abbot Parr N 
| ſaid it ſhould be Aken good reddendo ſingula ſingulis, aul 
ſome beld the Contrary. But it was reſolved per totam Ci 
(a) Palm. 57, riam, That if the (4) Q. grants the Manor of D. to . 
40 and his Heirs, and within the ſame Manor to have Wai, 
1": toons Eftrays, bona & caralla felonum, 9c. dicto Manerio ſpetin 
V pertin', that in « Grant theſe Words 4ict manerid ſpectu 
& #eriin* do not refer to Felons Goods, or other Franchiſe 
which lie in Point of Charter, which can by no Uſage no 
Time be appendant or appurtenant to a Manor, but they 
ſhall paſs altho' they were never demiſed or uſed with the 
Manor. But the Doubt was conceived in the Caſe at But 
3) 5 Co. 7, b. When it was by way of Pleading. Viae Juſtice (v) Windham'; WR” 
4 4. '  Gaſe, in the 5 Part f my Reports. But as to the laſt Object. 
| on, it was refolved per totam Curiam, without any Queſti 
on, That foraſmuch as the Defendant has not conveyed to 
himſelf any Title to the faid Felons Goods, c. that for en 
Judgment ſhould be given againſt him, and fo it was. 

Nota Reader upon the Arguments of this Caſe, 4 Thi 
are worthy Conſideration. 1. What ancient Franchiſes ough 
to have Allowance, and what not. 2. How one in a Quo Mar. 
ranto may claim Franchiſes, which lie in Point of Charter, 
without ſhewing or pleading a Charter, and where he ſhall 
be compelled to plead a Charter. 3. When one claims fuch 
0 loft. 281. Franchiles by the Taid general Words do ot talia, eadem, & con 
Lit. 114. 2. Himilia priuilegia, c. as ſuch a one had, c. what Eſtate be 
2 Rol. 270. td whom the Reference is made, ought to have in the Frar 
| — 85 Prærog. chiſes.. 4. Something is neceflary to be faid of the manner of 
26 E.3.16.b, Trials allowed by the Com. Law; for befide the 3 ment 

1H. 7. 23. b. oned in the faid Arguments, there are many other. 

— Eüray 1 As to the firſt, it is to be known, That every Franchiſe, 
9H. 7. 1. b. Liberty ot Privilege, either lies in Point of Charter, and 
' 21H. 7.33-b- aan 't be claimed by Preſeription, as bong & caralla (c) fel 
__ Prelcript. aum, &c. or in Preſcription and Uſage in pais, without the 
5 H.4.2.,, Help of any Charter, as Wreck; Waif, Eftrays, Qc. Of 
3 Inſt. 35, 227. Franchiſes which lie in Point of Charter, either they are 
: 1 before Time of Memory, or within Time of Memory, 
9 H. 7. 20. a. from the Time of R. 1. Lit. (a) 38. Regiſt. 158. 20 H. . 
1 3. 4. 34 H. 6. 36. 4. U. 5 B. z. 50, 51.6 E. 3. 18. 8 H 
c 4 * . a b. (©) Dyer 245. If they were granted before Time of Memo- 
Co. Lit. 113. b. ry, as many of the Charters and Grants to Abbots, Priors, and 
5 other ſuch religious Corporations are, they are granted either 
67 6% * by ſpecial Words, as they ſeldom or never were, or by geners, 
P F Y Br. Conu- old, obſcure, ambiguous, and obſolete Words; as in 30 7 


ir. Patent 2 . 31 K. Will the Conqueror granted tothe Abbot of Zh 


— 


_— : ** * 


—)ꝛꝗà Morcvtlaz 4s 
pile, 94 habeat (a) Cur iam ſuath regalem ; 34 Af. 14. The () Br. Conus 


CG Ny | | ; | x fance 46. 

, onqueror granted to the Abbot of Glaſſenbury, omnem re- a 
een, i. E. 6, 12. K. I 2, founded the Houſe 4) b. Sd, 
" AS. Bartholomew, and granted that they ſhould be as free in 20, 48. 1 8 

N heir Church as the K. in his (c) Crown. to H.). 13. B. 14. a: 0 r 1 
by ancient Times the K. granted (4) omnia jura ſua regalis : (d) ir. Parent 
"4 ST he K. Canutus; and Ed. the Confeſſor granted to the Ab- 110. | 
nr ot of Bury, q nulla ſecularis perſona, aut miniſter Reg in 

ib, ig uo ſe intromittat in burgo ſantti Edmundi, aut hominih 


neo manentib' niſi Abbas & Convent & eorum Miniſtri; and 


Bat ">. . . \ po OE - 
. many others which I have ſeen: And be ſuch (e Grants of | 
m1 ranchiſes ſpecial or general, certain or obſcure; Se. yet for- as AP. 


ſmuch as they are made before Time of Memory; and fo of 
hemſelves they are not any Record pleadable; they ought 
o have the Aid and Support of ſome other matter of Record. 
vithin Time of Memory; as (F) Allowance before 1 in (F) Cr. Ja 
yre;or before the Juſtices of the K. s Bench; which is more. . _ 


en Eyre, either in Caſe before the Juſtices of the Com. 252. 291; 
1 lead, or Before the Barons of the Excheq. or by Forge ofa Con- 2 In{t. 281. 


imat. by Chatter of Record of ſome K. within Time of Me- * Pulttr. 296. 
noty, and ſhall not be now allowed, but for ſuch Part of the 

rant which ſo has been (g) allow d and confirm d, altho it be (% Pop, 41, 4; 
l in one and the ſame Patent. But Uſage only, which is but 

atterin Fact, will not ſupport a Record before Time of Me- 
nory in ſuch Caſe, and therewith agree 26 A 24.30 A 31. 
ba Aſita 1 H. 4. 3. 2 E.. 422. 21 H. J. 29. 9 H. 12. 10 H.. 14. 
. 16 H. J. 16. 20 H. J. J. 8 H. 8. Keilway 189, 190. Vide 8 E. 3. 
8.1 E. 3. 11. 12 H. 4. 23. 8 H. 6. 4. 28 Al. 1. And when ſuch 

aclent grant is general, obſcure or ambiguous, it ſhall not be 
ow (V) interpreted as a Chattet᷑ made at this Day; but it ſhall ee 
e conſtrued as the Law was taken at the Time when ſuch an- 7 H. . 13. b. 


„e Charter was made, and according to the ancient Allow- 14. x 

of Ince on Record. 33 H. 6. 22. 10 H. J. 13. B. & 14. 4. 16 H. 7.9: 5 

H 12. 14 H. C. 1. 2 6.54. 9 H. J. 11. 6 E. 3. 54, Cr. El 633.9082 
$5, 1.E:3. 40% 41. 18 E. 3. Coniſans 39. 34 Aﬀ. 14, 40 Af. 21; Latch. 4. 


But if the Charters were granted within Time of Memory, 2 Laſt. 2, 282. 
hen they are pleadable; without ſhewing any Allowance or Pig 16. b. 
onfirmation; as by the Books aforeſaid appears. Of Franchi- * * 

les which may be claim'd by Preſcription, as Wreck, Waif, 
diray; Sc. as they may be originally claimed by Uſage; which, 
8 a Matter in pais, ſo Uſage may ſupport them without the 
Aid of any Record, either of Creation, Allowance or Confir- 
nation; and thefewith agree the Books aforeſaid. _ .. .. 
As tò the ſecond it is true; that it is ſaid in 6 E. 3.55. 88 E. 
3. 10 Ct. and commonly in other Books, That the (i) . El. 14. 
Ne Warranto for Pranchiſe is in the Nature of the f 
King's Writ of Right in ſuch Caſe, and that the Defer- 
Want in jt ought to make à ſufficient Title againſt the 
King z ald let us ſee how this Title ſhall be made. 

tle: E 4 And 


'+ (% falt. 280, 
211. Ke 


1 Rol. "oy: 
Sayer's Argu- 
mient in Quo 
Warranto 15. 
2 E. 3.28. b. 
2Y. a, 


long Time before R. 1. from which Walter the Inheritance 


ehem of the ſaid Franchi 
two Reaſons, which Sir Zeffry Scrofe openly. declared. 1: 


fendant o 


As for the ber Underfianding of the Reaſon of it, ad 
Re "of the Books which have treated thereof, it muſt be know, 
That it is enacted by a Statute made 18 E. 1. called & 


that is called Quo Warranto, our Lord the King heth efty 


of 3 that is to ſay, in the Time of R. x. and had the 


he. Caſe of the Abbot Paxr H 


turum de (a) Luo Warranto novum, concerning the Vm 


bliſhed; that. all thoſe who claim to have quiet Poſſeſſia 
of any Franchiſe, before the Time of King Richard, with 
out Interruption, and can ſhew the ſame by a lawful Ey 
queſt, ſhall well enjoy their Poſſeſſion. And in Caſe tu 
juch Poſſeſſion be demanded for Cauſe reaſonable, our Lon 
the King ſhall confirm it by Title. And thoſe-that hav m 
old Charters of Franchiſe, ſhall have the ſame Charters ad 
judged according to the Tenor and Form of them: Ani 
Thoſe that have loſt their Liberties fince Zaſter laſt paſt, by 
the aforeſaid Writ, according to the Courſe of pleading in 
the fame Writ heretofore uſed, ſhall have Reſtitution of 
their Franchiſe loſt ; and from henceforth they ſhall ham 
accotding to the Nature of this preſent Conſtitution. 

In 2 Z 3. 29. The King brought a Quo Warranto + 
gainſt Rog. Mortimer and Johan his Wife, before Juſtices in 
Eyre in the County of Middleſex, to ſhew by what Warrant 
they claimed to have Conufance of every manner of Plea,u 
well of the Crown as other, contra voluntatem noſtram, in 
their Manor of T. where Roger de Mortimer and Jobe 
faid, That Walter de Lacy Anceſtor of the ſaid Johan wu 
ſeiſed of the ſaid Manor of T. and of other Lands after Time 


ſaid” Franchife to have Conuſance of Pleas in the faid Manor, 


deſcended to many Davghters, and conveyed Part after Pur 
tition made, to the Wit: of the Defendant, in Allowance a 
other Lands, &c. and the Defendants prayed in Aid of the 
other Coparceners, and the Juſtices denied the Aid, and 
becauſe the Defendants held themſelves to the Aid, al 
would not fay other Tiling th Juſtices in Eyre forejudgel WP 

e, and thereupon the Defendants 
brought a Writ of Error out of the Chancery, returnable in 
the King's Bench ; and the firſt Judgment was reverſed fot 


That the Juſtices ouſted the Defendantsof Aid, where the 
Aid was 828 2. That they have forejudged the De 
the Franchiſe; i. e. to forfeit the Franchiſe for e. 

ver; for in ſome Caſe the Franchiſe ought to be ſeiſed 
into the King's Hands, and in ſome Cafe ſeiſed as in 
his Right -till he has made Fine, and in ſome Caſe 
ſhall be ' forejudged : But Forcjudger holds for ever: 
And therefore there Scrope ſaid, we ſee by this 
| 1 | | Record 


Part IX. & Strata Mercella. Mt 
Record, thet the Juſtices ouſted the Defendant of the Aid, 
where by Law the Aid is grantable; and further awarded 
that they ſhould be forejudged of the Franchiſe, becauſe 
they would not otherwiſe plead, but held themſelves to the 

Aid ; where for want of pleading the Franchiſe ought not 

to be ſorejudged, but ſeiſed, altho the Defendants anſwer 
had not been ſufficient; therefore the Court awarded that 
the Judgment be as erroneous, c. and for null held, c. 
and ſue you to have the Franchiſe. 

But Nora Reader that it is to be underſtood, and ſo it 
may be collected by the Book, That the ſaid Pranchiſe had 
been allowed before Juſtices in Eyre. And therewith agrees 
18 H. 6. (a) Preſcription 45. if a Man has Allowance in (a) 2 Inſt. 28 1. 
Eyre of Franchiſes which lye in Point of Charter, as to 
have Conuſance of Pleas, Sc. that he may preſcribe (by 
the Help of ſuch Allowance: of Record) in loch Franchiles. 

Ind fo, as it ſeems, is the ſaid Statute of 18 E. 1. well ex- 
pounded, that is to ſay, That the Party who has ſuch Al- 
lowance, which is ſuch Poſſeſſion as the Statute intends, 
nay preſcribe in ſuch - Franchiſes which lie in Point of 
harter. And it ſtands upon great Reaſon for the Charter 
nay be made before the Conqueſt, and of ſuch Antiquity, that 

e Charter it ſelf and every enrolment of it is urterly periſhed | 
ind conſumed ; and therewith agrees 8. H. 8. (]) Keilway (5) 2 Inſt. 2811 
hi ſupra. And as to the Objection which was made, that 7p 
n the Caſe at Bar no Trial could be by the Country, whether Antea 28. a. 


the he Abbot had Felons Goods, vide 8 E. 3. 10. B. & 11. 4. 
not, bn brought a Replevin of Sheep againſt the Abbot of 
ance WPeter borough, and diverſe others, The Abbot avowed the 
Par- aking by Reaſon that he is Lord of the Hundred of F. 
ce of ithin which Hundred he has Franchiſe to have all the 
f the battels of Felons and Fugitives within the ſame. Hundred 
and Wa — them by himſelf or his Officers; And that Robert 
aol WE Porter ſtole the ſaid Sheep, being the Goods of the 
dgel id ohn the Plaintiff, and would have driven the Sheep 
Jants relaid through the Town of C. within the ſame Hun- 


red; whereupon the ſaid Abbot and the others, would 
ave arreſted the ſaid Robert as a Felon, and, thereupon 
Robert fled to the Church of Libbone, which is within the 


> the me Hundred, and there before a Coroner. of the ſaid 
De- dunty he confefled the ſaid Felony, and thereupon he 
for e- ade Abjuration; ſo the Abbot is ſeiſed of the ſaid 
eiſed ep, as of his own Goods by his faid Franchiſe. To 
as in {WWF hich Avowry Exception was taken, becauſe he claims catalla 


elonum & Fugitivorum, and has not ſhewed Title of Right, 
| as 


— 


The Caſe of the Abbot pit N 
as tb ſay, That he and his Predeceſſors have been ſeiſed 


| from all Time (that is to ſay with Allowance ur ſupri 


Poſt. 52.2. 
(FERN 56. 


Palm. 81. 

—_—_ 

I Yent,409,412. 
2 Brownl. 341. 

%, 


or by the King's Charter. To which it was anſwered, Pot. 
eſmuch as he has ſaid, that he has ſuch Franchiſe; he need 
not to ſhew the Plaintiff by what Title he claims to hay 
ſuch Franchiſe : But when the King _ his (a) Hu 
<varranto againſt him; then muſt he ſhew his Title. And 
the Plaintiff was awarded to anſwer over, ex qu0 ſequituy, 
that the general Avowry, that the Abbot had ſuch Fran. 
chiſe, that is to ſay, to have Felons Goods within the ail 
Hundred, being awarded good, that it is iſſuable and tri: 
able by the Country, whether the Abbot had ſueh Fran 
chiſe or not; for if the Matter of the Avowry was not if 
ſuable and triable, the Avowry could not have been award 
ed to be ood. j i: k 270 Sy 
As to the 3. Termino Hill. 40 His. Edward () Amer 
dith Eſq; put in his Claim into the Exchequer for Iſſueg 
Goods and Chattels of Felons, Ec. within his Manor 
Stokenham, and of the Hundred of Colridge within th 
County of Denon, which fell in Aung 358 30 Elis. 
the Caſe was ſuch: King H. 8. was ſeiſed in Fee of the 
faid Manor and Hundred, and inter alia, by his Letten 
Patent, 25 Feb. 35 H. 8. granted to Queen Katharine his 
Wife the {aid Manor and Hundred inter alia for her Life, 
and by other Letters Patent, 28 Feb; 35. granted that the 
Queen ſhould have, for Term of her Life, within the 
ſaid Manor and Hundred bona & caralla felonum, fugitiv- 
rum, utila Se. Fines; Amereiaments, Iflues, & 
as well of Royal Officers, as of others; Sc. annum, dien 
S vaſtum, Sc. to be . of Purveyance for the K 
his Heirs and Succeſſors, and of Carriages; to be exemyt 
from the Juriſdiction of the Admiral, and to have Admi- 
ral's Juriſdiction, and to nominate Coroners and Eſcheatory 
Oc. and afterward Queen Karharine died, and conveyed 
the faid Manor and Hundred by mean Defcents to Queed 


Mary ; who 22 Junii Anno 1. by her Letters Patent grant 


(c) yBulſt.292. 
(4) 1Bul@.292. 


ed the ſaid Manor and Hundred to Francis Earl of (6) 
Huntington, and Katharine his Wife (late Parcel of the 
Poſſeſſions of Margaret Counteſs of Salisbury, and after: 
wards aſſigned to Queen Katharine for her fointure) al 
that they within the ſaid Manor ſhould have, (4) tot, talid 
eadem, & bujuſmodi” Libertates, Privilegia Francheſili 
Juriſdictiones, a Sc. quot, qualia, quanta; & que 
zrædict Comitiſſa Sarum, aut aliquis vel aliqil 
fremifa aus aliquam inde parrellam agte * i 

ieh 


PART | "_ of Strata Mercella. | 
bentes, poffedentes, aut ſeiſiti inde exiſtentes unquam halli. 
runt, lenuerunt aut gaviſi fuerunt, &c. infra premifſa; 
Oc. rarione vel pretext alibujus carte, dom, ſeu concefh- 
onis, ſeu aliquarum literarum patentium, &c. To have 
and to hold to them in Tail, with divers Remainders in 
Tall, the Remainder over in Fee, with a general Non oþ- 
ante; and conveyed the ſaid Manor with all Liberties, 
Privileges, Franchiſes, Oc. by mean Conveyances, to the 
fad Edward Ameredith and his Heirs. And upon all this 
Matter the Nen was, if Ameredith ſhould have all the 
id Franchiſes, Cc. which were granted, as aforeſaid, to 
Queen Katharine. . And in that Caſe two Queſtions were 
noved, one, becauſe the Reference in the Letters Patent 
of Queen Mary was general, ſe. quor, qualia, quanta, & 
que aliquis ſtu aliqui, &c. And then the Grant of the Li- 
berties being general, (a) tot, talia, Sc. without expreſ- (a) Moor 417, 
ing any in certain, and the Reference being alſo general, it 18. 

yas objected it was too incertain in the King's Caſe : But - 

he Cale in 20. E.3. (I Avowry was well agreed; for there (0 29 E. 3. 
cho the Grant of the Liberties was general, yet the Re- Cor gs 


0 
3 # 
* 


FN KF A r- 


he rence was certain: But it was reſolved oy onions Chief 

2 0, P totam Labs 9 * ws. and Refe- 

: ence (c) were general, yet it ought to be applied to a cer- (; : 

5 zin ular, al in that Caſe to the 25 — made to G e 7 
beine. Et ( a) cerrum eft quod certum reddi poteſt: ff. u. 52.2: 
be od they agreed that ſuch general Grants had been often Raym. fl. 
Mi owed in the Exchequer. The ſecond Doubt was, That 10 Co. 46. b. 
yy faſmuch as Queen Mary had granted an Inheritance in 1 * 


he Franchiſes, Oc, ſuch general (e) Grant, with ſuch ge- 

eral Reference ſhould not be applied to a Grant which 2 voy ” 
be King made for Life only; and that was the greater Co. Lit. 45. b. 
Joubt : For it was objſected, That if Queen Mary had re- pot __ 
red it to the Charter made to Queen Katharine, yet Herl. 98, 
fithout a ſpecial Grant, that they ſhould have ſuch Liber- (e) 4 Co. 6. 4. 
ies in Tail, Sc. which Queen Katharine had for Life, 

ch Liberties which ſKe only had for Life ſhould not paſs 

dthem in Tail; for the Queen's Grant ſhall be taken to a 

ommon Intent: But here the Caſe is ſtronger, For the 


Ls harter of Queen Mary, doth. not refer to the Charter of 
een Katharine, but only by general Words, prout aliguis 
i aligui, Oc. But it was reſolved, That when a Charter 
2 las general (F) Reference to other Charters, it is as (f) i0Co. 64a. 


nuch in Law as if all the Charters had been recited, Rayw. 54. 
ir they are of Record, And although Queen Katharine e ia c. 


4 


dint N. of Strata Mercella. 3 31 
las heir with in age, or if the tent for life be impleaded, and 

e prays in aid of. in rev on within age, and prays that the pa- 

may demur, c. in both caſes, if the demandant replies that 

e is of full age, it ſhall not be tried bythe country for the 

reat delay to the demand t ; but a writ ſhall be awarded to 

be ſheriff, commanding him d ve. fa, tali die præd A. ut 

er aſdect corporis. ſui conſtare poterit prefat' Fuſtic' noſtris 

pred A. ſit plene ætat, necne, &c. Lide 1) E. z. Accompt (a) 7 = 9p 
21.33 E.3. Accompt 130. Cc. ( Maihem may be tried by in- (6) 2 Rol. 578. 
xeftion of the Court, 284 5. 2 1H. . 33. L. 11 E.4.2, If queſti- Br. Trial 57,60. 
n be made if theſe be the ſummoners or vigwers which ap- * App. 46,70. 
ear, It ſhall be tried by the examinat. of the juſtices, 33.6. Plow. 125, 2. 
. Earl (c) or not Earl, Baron or not Baron ſhall not be tried (e) s Co. 53. 2. 


"rial . — . . = 

4; ury, nor by the juſtices, but by the K.'s writ, as appears in 7.0%: 15. 

a anf F Rutland s caſe,in the 6 part of my Rep.; 5 H.. e 
A.. Sc. 19 E.. (4) in a plea of alien born, the league between Co. Lit. 16. b. 


he K. and the ſoveraign of the alien ſhall be tried by the re- Stile 242, 23. 
ard of the Chancery, for every league is of record. And 4 


B 
erally all matters of record ſhall be tried by the record it ſelf, lenge. 8. 
a. 22 . 24. 


Fe 282 5 

Lo nd not b jury, or otherwiſe, 19 H. 6. 52. 9 H. 7. 2.4. 5E.4-3 

10 6.7. % 1H. J. 29. . Plow.Com.231.4. If antient demeſne be = 
m eaded of a manor and denied, it ſhall be tried by the record : Rol. 575. 
che book of (e) Domeſday in the Excheq. but if iſſue be Fottes 49. 2. 


ken, that certain acres are parcel of the manor, which is an- (P E- 46D. 


ent demeſne, it ſhall be tried by jury; for it can't be tried pl. 87. 


1 y the ſaid book, 245 But vide 44E.3.32.4.in ( an at- rg 188. 
N. chment upon a pro ibition they were at iſſue, if the ſuit ( F) bai. Ae. 


| court-chriſtian was for tithes, or for rent reſerved, and it tachment, ſur 


the . * 
| ras tried by jury, and not by the rolls of the Biſn. for they {79Þibirion 6. | 
2 e not of 22 The ſame law of all other courts, which are — — 
we ot of record, 34. 6.49.4. 9E. 4. 43. and therewith agrees 44 ZE. (s) Poſtea 41.2. 
and /g. probate of a will ſhewed forth under the ſealof . Firs Eiop. 


e ordinary, yet the other may plead, that he who is pei g. 


„ died inteſtate, as it is held 44 E. 3. 16.4. So if ifuc be Plow, 282. . 
ices en upon the probate of a will, or if adminiftration was Bode pl. — 
d a dmmitted (altho they ſhew the Bp's let. teſtimonial) it ſhall * 


tried by jury; and therewith agrees 13 El. Qy. (H 294. b. (b) Dyer 294. 
14.21 H.6. 24. 4. When a man is found ideot from his birth by l- 7. 
flice, he who is ſo found ideot, (falſly as he ſuppoſes) may 


1 pme in perſon into chancery before the chancellor, and ay | 
out bat before him and ſuch juſtices or ſages of the law, whic 
4% dhall call to him (and are called the K's.counſel) he may 


> examined, if he be ideot or not; or his friends may ſue a 
tit out of the chancery, returnable in the chancery, to 
ring him into the chancery, ibid cor nob & conſilio noſtro 
aminaud; and if it be ha upon ſuch examination, that 


155 e is no ideot, the office found thereof, and the whole 
nation which has been made by force of the writ, or 


be K's. commiſſion, is utterly void, without any traverſe, or 
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| monſtrans de droit, or other ſuit, as appears 33 regiſter & R 

(a) F. N. B. NB.(a)z33: vi4.16 E. z. livery $0. Nota Lect, now by the St 

233. b. made an 328. c. 46. Ideots and their lands are in the furveyd 

(6) F. N. B. the court of wards, Sc. An ¶ Ha poſtate ſhall be certified by the 

9c. abbor, or other religious governor to whom he owes obedience, 

Nl. 56. FN. B. 233. — 267. 4. In ſome caſes, as in (e) generalby 

Palm. 301i, ſtardy, (dj excommengement, loyalty of W 

Hob: 179,296. and divers other ecclefiaſtical matters ſhall be tried by thecer 

he Wo d. tificate of the Bp. In appeal,and upon approvement, the Defin 

(4) Co. Lit. ſome caſes may plead, not guilty, and try it with the Pl. by co 

2 77 bate, or ſe) battall in e on before the juſtices, 174 h. 

0 ) — 4 127 9. 4. 3. So ina writof right the Ten t may join iſſue up 
2 the meer right, and try it by combate or battle by his champi 

5 — — | 5 

r. Battle 6. withafreemanthechampionofthe demandant (ang notin 

(Ns — JB. * ſon) before the juſtices, 9E. 4:35. 4.(g)rH.6.6.5.3H.6.55.b.\fi 

Br. Battle i. be in queſtion whether the Sheriff made ſuch a return, it ſhal 

Fiz.Droit i. be tried by the Sher. 9 H.. r. a. b. trial bycertificate of the Sher 

5 Fig trial upon a writ directed to him incaſe of privilege, ifone be citiza 

1 (i) or foreigner, 10H. 6. 10. Ifa queſtion be made if ſuch a one he 

()Co.Lit.743: Sher. it ſnall be tried by the exam onof che Sher himſelfj rofl 

4. J. b. yet he is made by let. patent of record, and thereforeit 

may likewiſe be tried by record, 32. HG. 2 f. l. A return madeby 

the Under - ſner. if it be denied, ſhall be tried by the Under 

Sher. and the Sher. can't diſavow it, if he confeſs him to be his 

Under-ſher,: oX.4.1.b.If anapprover ſays that he commenced 

his appeal before the coronal by dureſs, it ſhall be tried by ths 

coroner, and if the coronerdenies it, he ſhall be hanged, 124 

29. 12 E. 3.Coro.118. Trial if the Stat. ſhewed forth be the t 

Stat. or not ſhall be bythe exam on of the — — and clerk of the 


B. r o. Regiſt) 


r 


rer 


rr > dn 


Pc 


' Bourdeaux;itſhall be tried by thecertificate ofthe nijayor, 6h 
| ate 


L 74; * the Capt. of () Calice; 2 1. E. 4. 11. 1 H. . . by a meſſenget oi 
83, the 1 4.11. 1. 7. ame enge 

2. Rol. 33 hing done beyond ſea, as in (o) Bartie'scaſe, t El. 17G. vid. ro . 

0 Dyer 176. 346, At the petit cape, the ten' t ſaid that he was impriſoned} & 

col. Cent aao. ys before the default, and 3 days after, it ſhall he tried by the kn 


Bailiff; ſo that the tent was not fummoned ſecundum legen 
terræ, ſhall not be tried by Jury, but by wager of law, and 
wager of law countervails a jury; for the tenant ſhall malt 
his law de duodecima manu, i. e. eleven beſide bim 


/ - \ 


artIN; ef Strata Mercella: 
ſelf and that for to avoid delay) unleſs it be againſt a 


ny 
. 


1 | | 
Corporation, as Mayor and Commonalty, for then it ſhall 
7 be tried by the Country for Neceſſity, becauſe he can't 
lr wage Law. In a Writ of Deceit, upon a Recovery by 
Default, the Trial ſhall be, if the Judgment was given up- 
bo on the Petit Cape, by the Summoners, if upon the Grand 


Cape, by Summoners, Pernors, or Viewers, and not by the _ 
Country, 48 E. 5. 11. b. So if a Recovery by Default in a 
real Action be. pleaded, to which the other 


> | 8, not com- 

A priſed, it ſhall. not be tried by Jury, but by the Summon- | 

„ers and Viewers, 10 H. 4 7. and yet there is no Remedy if 

55 they ſay falſly 3. and therefore uli eſt majus periculum, ibi 

Us cautius eſt agendum. The Cauſe of Challenge, ſhall be tried 

% by two. (4) Triers to be appointed by the Juſtices, 9 E. 4. (a) 2 Rol. 663, 
Fe 5. B. 15 E. 4. 24. 4. 4 E. 4. 18. 13 E. 4 18. 4. 16 E. 4. 7. B. 664. 

* 14H. 7.1.6. 19 E 6. 48. b. 20 Af. 15. J H. 4. 46. a. But 

ber Trial of any of the Grand Jury all be taken before four 

i107 Knights. Alſo Trial may be in Debt upon a ſimple Contract, 


Detinue, Cc. either by Wager of Law of the Defendant 

bimſelf, or by Jury at the Detendant's Blection, Jide 30 Ag. 

2.19. Trial by Jury of Attornies of the Common Pleas, and | 

the Exchequer. As to divers other Trials, as 1. Per (b) me- (b) 10C0.104.2. 

dietatem: lingue. a. Por primos Furatores Ec alios, & per Ci El Jog. 

brimos only, upon not e Certificate of Afﬀiſe. $18, 841. / 
By Jury 


s 

5. By Jury with Witneſſes adjoined. 4. By Trial by Grand S. '44-Pl-59, 
Ake above the Number of 12. that is to — by 16. 5. By Pall. 22. pl. 5. 
Trial in Attaint by 24. I have omitted theſe and divers o- Jenk.Cent.216, 
ther the Like, becauſe they are Trials by Jurors, - and for 3 — — 
them, vide 22 E. 3. 14. the Statutes of 25 E. 3. Stat. Staple, 1 

68. 27 E. 3. Stat. Staple, c. 8. 21 H. C. 4. 28 E. 3. c. 14. 2 H. 

5. c. 3. 8 H. g. c. 28. The Stat. of York, cap. 2. 43 E. 3. 2. 44 E. 

3. 34 11 UP. 19. 7 Af.20. 18 P. 11. 29 Afſe 57. 40 A/. 

34.30 E. 3. l. B. 1 H. 4 4. 5H 7. S. l. 44 19. 22 A, 16. 

29 A 7. 31 A FP. 6. 38 Aa. 40 A4. 48 Aſi. 1. 5H. 5. 

1H. 5. 4 H. 6. 28. 12 H. 4. & cetera patent. Concerning 

Trials by particular Cuſtom, I wholly omit them on pur- 

poſe. It appears by antient Records, as well before the 

anqueſt as - fince- (for no Credit is to be given to Conjec- 

tures) that then there was another Manner of Trial in ori. 

minal Cauſes, and Foo was e — in — | 
ron Language (c) Ordel, which is as much as to ſay, fe) Seld. 
wers Criminis; for or in the ſaid Language is 2 85. 2 
ative, and del is part, i. e. uo Party, or Not guilty, Aeli . — 
and then the Defendant being arraigned, and pleadß. . 
Ing Not guilty, might chooſe whether he would put himſelf 


upon 


* "A \ TY * 8 
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The Caſe of the Abbot PART IN. 
upon God and the Country, wh ich is upon the Verdict of 13 
Men (as they do to this Day) or upon God only, and there. 
fore it was called Judicium Dei, preſuming that God 
would deliver the Innocent, ſc. if he was of free Eſtate, 
then per nem, ſc. to paſs over novem vomeres ignitos nu- 
dis pedibus, and if he eſcaped illaſus, then he ſhould be ac. 
uitted, and if not, he ſhould be cendemned, & , pars res 
it ſervilis conditionis, then he might put himſelf upon the 
Trial of God, fc. per aguam, and that in diverſe Manners; 
All which a in Lambard verbo Ordalium , with all 
the ſuperſtitious Vanities appertaining to it: And thereof 
Glanvil wrote, who wrote in the Time of H. 2. lib. 14 
cap. 1 2, & 17 Regis Johannis in turri London memly 
25. Rex Petro de u amor & alits, Sc. Mandamus vobit 
4 conventatis una cum Vicecom noſtro Winton ad dien 
i locum competentem, & tanquam Fuſticiarii noſtri capi 
faciatis judicium ferri a Robin fre Petit pas, quod ei adju. 
Aicatum eſt per Fuſtioiarios nyſtros itineramies tempore inter- 
licti, & fu . Potmit quia appellatus uit de mori: 
hominy a> W legem inde ceperitisgfFaciatis inde quod ju- 
aicinm dederts, mandamus enim Vicecom noſtro Wiatoriz, 
Sc. This Manner of Trial was called * gn rgatio, 
utterly forbid by the Cannons of the Church, as Tempts 


tions of God, and not lawful Trials, and that they were: 


alt. 157  Ducllum is alſo forbid by the Canons, but yet foraſmuch u 


Invented fabricante Diabolo: Et in Gloſſ. dicitur, YVulga- 
ris Purgatio prohibetur, quia fabricante Diabolo eſt inves- 
ta, cum ſit contra præceptum Domini, Non tentabis Du. 
miuum Deum tuum. BI CIT by. _ 
And afterwards the faid Trial called Orde!, vis. judici 
um ignis & aque, was taken away by Parliament: And 
that appears Rot. Pat. Anno 3 H. 3. membr. 5. For the Re- 
cord ſays, Proviſum . fuit per Regem & Concilium, Qc. 
And this was the true Manner of the faid Trial of Or- 
del: And altho it was firſt forbidden by the Canons, yet i 
remained in uſe within this Realm, till it was utterly taken 
away by Authority of Parliament. And Monomachia, i. e. 


ir is not taken away by Parliament, it (in ſome Caſe as #7 
pears before) remains even to this Day. Of this Manner df 
rial by Combate or Battle, not only Glanvil writes lib. 2: 


cab. 3.489 5. as he writes alſo of Grdel, but Yracton lil. 


3. Tractat 3. cap. 21. fol. 140. And Briton cap. 22, writes cl 


n 
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ce when the Lord in his NW from the Truth 
the Quality of the Services, by 
fion which he has got from his Tenant ; and when he 
aries from the Truth of the Quantity of the Services, by 
ſon of Seifin which he has got of more than he ought ts 
ure of the ſame Nature; as the there was: .Zuckna 
owed,. becauſe the Plaintiff held of him certain 


and for the Rent Arrear, Ec. where the true Tenure 
ws by Fealty and Rent only, in this Caſe the Seifin of the 


ature, and the Tenure originally was not charged with a- 
| Service of ſuch. Quality as Sute, and therefore in ſuch 


ore Rent than he ought, as of 3 5 ( without any Coercion of 


1 ſtreſs) there becauſe the te, is charged with Service 
1 ſuch Nature and Quality, and it is not to be preſumed 


it the Tenant would voluntarily pay more Rent than he 
ht, there the Seifin in an Avowry is traverſable, and not 


% 


lour of Seiſin and Poſ- 
Land, by 
ally, Rene, and Sute of Court, and alledged Seife (a) of 


ute is not material, becauſe it is of another Quality and 


ry - 

pf the Trial by Battail, and not of Ore, becauſe that, 
ben they wrote, was utterly taken away and condemned. 
ide Deurer. cap. 18. ver. 10. All which (becauſe many 


dere erred in this Point of Anciquity) I thought worthy to 


1 Laſt. 


248, 


n ACh. 42 His. in Bucknals Caſe in the Common Pleas, Cr. El. 199, 
divers Points were reſolved, x. That there is a Diffe- Beck i - = 


18. 


F. N. B. 10. g. h. 


Pl. Com. 5d. ö. 


* 


153. & 


iſe the Tenure is traverſable. But where the Rent was 
ber an. if the Lord has got quiet and voluntary Seifin of wot 


(s) Co. Lit, 


© Tenure. And the Stat. of Mag Char” c. 10(b) Nullus di- (9.2 loft. 21, 
ngatur ad faciendum majus ſeruitium de feodo militis, nec p. N. B, 10 
2885 e | die Plowd.243, b. 


- 


* 


de alin libero denemento, 


+... 
(a) 2 Inſt. 21. 
8 Co. 65. a. 
Plow. 243. b. 


8 3 * \ i — * . n 9 * 
* p at 4 : : 7 
2 "4 N 
. - LE. " +; » * 
4 Pe POR * 
OS - 
4 0 


Buckna l Caſe, PART NU. 
quam. inde deliatur, by Conſtrudlia 
extends to the Right, and not to tha Poſſeſſion: To whichPu lie 
pole on that Act the Writ of Ne (a) injuſte vexes, which 
in the Right, is L and there with expreſly agry 
F. N. B. 10. c. & Regiſt 4. 4. Vide 10 E. 3. 25. 22 E. 

18. B. and this alſo appears in the old Book of 18 E. 2. rr. 
vowry 21). In Repl brought by R. the Def. avow d upq 


the Pl. becauſe one C. was ſeiſed of the Tenancy, and hell of 
of the Avowant by Fealty, and 20 4. per ann. of which Ser aas 


(i) F. N. B. 11. c. 


do not oy the Seiſin; and therefore adviſe of it: Far 
which Reaſon Shard by the Rule of the Court traverſed 


that the Aſſiſe would inquire, who had prefented the lat 


vices he was ſeiſed by the Hands of C. Sc. as by the Hand 
of his very Tenant, which C. enfeoffed the Pl. and for 204 
Arrear for one Year he avowed upon the Pl. to which the 
Pl. ſaid, that the ſaid C. his Feoffor held of the Con 
Fealty and 12 4. and as to that nothing arrear. To whi 

bar of the Avowry Exception was taken, becauſe he dil Min | 
not anſwer to the Seiſin. To which Shard of Counſel with 
the Pl. anſwered, That the Pl. is a ſtrange Purchaſer, when er 
he can't have a () Ne injuſte vexes, wherefore he ought to r 
diſcharge himſelf by Plea. But Sir William Bereford ud 
Juſtice of the Common Pleas, gave the Rule ; You my 
ſay that the Seiſin was by outragious Diſtreſs, and that ya 
do not ſay; wherefore we hold the Seiſin A ns and you 


the Seiſin. In which was obſerved the great Regard tie ri: 
ancient Judges had of Seiſin and Poſſeſſion to maintain it t 
gainſt the ſaid Statute of (c) Mage Charta, altho the A 
was in the Negative, and therefore the fironger. Vie er 
E. 1. Diſelaimer zo. an Infant ſhall anſwer to the Seifn 
had by his own Hands: in 8 E. z. 18. B. Robert de With 
houſe Archdeacon of Richmond, brought an Afiſe of Du. 
rein Preſentment againſt the Prior of Pomfret, and prayel 


Parfon to the Church of aa Chg of Tork ; and afterward 
Robert was Non-ſute 3 wherefore it was awarded, that tht WiWots 
Prior ſhould have a Writ to the Biſhop ; but ceſſet e:xecuti 
till the Colluſion was enquired of; and there Sir ils Yo 
Herle Chief Juſtice of the Bench' charged the Recogniton 
of the Aſſiſe, firſt to enquire among themſelves if the Vit 


was brought by Colluſion, to make the Advowſon come Lim 


brought by Collufion, that they ſhould not enquire of tht 


King Stephen was ſhewed, by whic 


to Mortmain ; and if they ſhould find that the Writ ws "vo 


Right of the Prior, but if they ſhould not find Colluſom Er k 
then they ought to enquire of the Right of the Priot, lan 
and if he had Right, which of. his Predeceſſors pit 
ſent, and in the Time of what King. And in .be 
vidence to prove the Prior's Right, a Charter are 

5 the ſaid King gon 


2 
| 


the ſaid Advowſon to ſuch a Prior, his Predeceffor, and to 
is Succeſſors; and the Enqueſt returned and. ſaid; That 
he Writ was not brought by Collufion, and further faid, © 
hat the Prior nor his Succeſſors had never preſented with- 
bn Time of — but- always the Archdeacon and his 
predeceſſors: To which Herle Chief Juſtice ſaid, We have 
o Warrant to enquire of the Right of the Archdeacon, but 
f the Prior s Right; wherefore you are to ſay, if the Prior 
has Right, or not; and when the Enqueſt were in doubt 
what to ſay, Herle ſaid, altho' a Man had Right before 
ime of Memory, if he nor his Anceſtors were never ſeiſed 
ter Time of (a) Memory, he is ouſted of his Right, and (a) Ant. 2 b. s; 


herefore according to your Intent, if you have faid the 

Truth, that the Prior or any of his Predeceſſors were never 

in Poſſeſſion after Time of Memory, you may ſafely ſay 

that the Prior has no Right. E ita dixerunt. Nota Rea- 

der, I have put this Caſe at length, becauſe it is notable 

for divers Points, and chiefly for the great Reſpect the 

Judges gave to the Poſſeſſion, without regarding any ancis 

nt Charter of the King, or any Right by Colour thereof, 

tho it was Matter of Record, and betwixt the Charter and 

he Caſe then in Queſtion there were not above 176 Years, 

nd that in the Caſe of a Prior, who in many Caſes ſhall 

ot be ſo prejudiced by the Latches of his Predeceſſor, as a 

private Man. 

But in the Caſe of Seiſin of more Rent than ought to 

be, that ſhall bind in an (O Avowry. But in Ne injuſte (5) 4 Co. tt. 

eres, Cefſavir, Aﬀeſe, Reſeous or Treſpaſs, ſuch Seifin of 319% 21. „ 
xe Rent ſhall be avoided, for there the Tenure and not 1 H. 5. b. 


0 E. 3. 25. 12 E. 3. Avowry 104. 22 HA 68 28 Af. 33. Pod vl. . 
E 5. 4. 10 H. 6. 3. B. 30 H. 6. 5. 33 44 45. 37 H. NN. N 5. 10 

L 25. 12 E. 4. J. B. 16 E 4. 11. 21 E. 4. 64. F. NM . 10. 

Plo. Com. Woodland's Caſe, 94, 95. 4 E. 2. Avowry” a. 
otwithſtanding the Stature of Magna Charta the Lord 

all arow for Relief according to the Seiſin of the Quanti- 

y of the Knight's Fee that the Lord has encroached, for re- 

um nor eft ſervitium, but incident to Service.  _ 

But this Caſe of Seiſin incaſe of Avowry receives certain 
imitations : For r. (c) the Iſſue in Tail ſhall avoid in an (e) toCo. og. U. 
lou ry Seiſin had by the Hands of Ten't in Tail, 20 E. ;. +70: 1i-b. 
fvowry 131. F. N. B. 10. 2. The Succeſſor of a Biſhop alt. 21, 118. 
dr Prior, Sc. ſhall avoid in an Avowry Seiſin by the 

ands of the Predeceflor. 3. The very Tenant of the 

ind ſhall avoid ſuch Encroachment of Rent in Avowryz 

f he has a Deed to ſhew the Contrary ;- but none ſhall 


' ay | . ' or X | ; 
e Contra (d) ſormum 2 2 but the — N 4 8. ut b, 


. | | 
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his Heirs, 10 H.7.11.22 H. 6. 50. FNF. 163.18 E. 4.18.3 

E. 3. 2), 28. 10 E. 3:25. 22 E. 3. 18. 28 Af. 33. 28 E. z. le. 

92. 22 H. 6. 3. 30 H. 6. J. 33 H. 6. 22. 39 H. 6. . J E. 

24. 5 H. 5. 4. 14 H. 4, 5. 11 E. 3. 106. 4 E. z. Wor: 

Auowry 201, 202. 12 R. 2. Avowry 266. that in Avowry iy « 

the Heir of the Feoffee, upon a Deed ſhewed, ſhall avoid on. 

Seifin by his own Hands, 21 E. 1. Avowry 244, & 31 E.1, 

Avowry 241. 6 E. 2. Avowry 216. 4 E. 2. Avowry 205: 

32 KE 3. 114. £9 in 19 E. 3. 4vowry 122. Willy 

Lad, that he had ſeen between Privy and Privy, Privy and 

Stranger, and Stranger and Stranger, the ſame Point to + 

void Encroachment of Seifin in Avowry adjudged upon 

ſhewing of a Deed. And all this is grounded upon the 

(n 2 Inſt. 117. Statute of — c. (a) 9. Qui autem fer Cartam m t 

— certo ſervitio tot ſolidorum annuatim pro omni ſervitio ſil ade 

vend feeffati ſunt, ad ſectam vel ad aliud, contra forman 

feoffamentt de cœtero non teneantur. 4 Encroachment of Sei 

fin is not material, where there is no Tenure, 20 FE. 4. 2. U 

22 H. C. 2. L. 5. Such Seiſin ſhall be avoided by Coercion of . 

Diſtreſs, 12 E. 4. 7:b. 8 H.6. 1). 4. b. 47 E. z, 4. 4. Hen 

the Rent be payable at two Days, and the Lord encroache age 

Sceifin at four Days of the Year, and at two Days, where he 

; ought to pay it but at one, this Encroachment being volu- Ne 

tary ſhall be avoided in Avowry, becauſe they agree inche em 
Sum, 21 E. 4. 8. EI | 

And it is worthy Obſervation, Where and How Seiſin in 

(5) Dod. pl. Avowry ſhall be traverſed.” 1. In (I) Avowry the Tenant 

132. Mall not plead, Never ſeiſed of the Services generally, fot 

5 thereby he leaves the Lord no Remedy, neither by Avon 

(e) Dod. pl. Ty nor by Cuſtoms and Services; and therefore if he be ( 

enant in Fee-fimple, he ought to diſclaim, or he ought u 

plead out of his Fee, and ſo traverſe the Tenure ; and there 

with agree 22 H.6. 3. & 30 H. 6. Avorory 15. by all the t he 

Juſtices.” And where it is faid in 5 E. 4. 2. that the ve!) th 

Tenant ſhall not plead out of his Fee, for if it ſhould bt . 

found againſt him, it is not peremptory to him, but it ſhal 2. 

be peremptory to the Lord, and ſo not equal, and ther" Wi 

fore in ſuch Caſe he ſhall diſclaim, the contrary to that isa an. 

(60 28H.6.10.2: judged in (4) 28 H. 6. 10. in the Point, and Furteſcue ther bel 

ä ſhewed two or three Judgments in Terms. Vide 15 E. 

. Avowry 214. 24 E. 3. 34 11 H. 4. 10. 12 H. 4. 23. 8 U a 

6. 17. 4. . & 21 H. C. 22. 21 H. 7. 10, and Brook u 0 

abridging the Saying in 5 E. 4. 2. Hors de ſon jt 1 

I5. lays, quod non eſt lex; And the Abridgmel fend 

of Fitzherbert of 35 H. 6. 19. Hors de ſon fi 

17. is not warranted by the Book at large. 2. H Pla 

who denies Seiſin after the Limitation, ought firſt Wee 

acknowledge a Tenure, to the End the Lord mi tha 

have his Writ of Cuſtoms and Services ; as if the Lot 1 


* 
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ledges the Tenure by Fealty, Rent, and Sute of Court, 

nd alledges Seiſin within Time of Limitation, and avows 

or Sute arrear, the Ten't may confeſs the Tenure by Feal- 

y and Rent; and to the Sute never ſeiſed after the Limita- 

zon. And therewith agree 15 E. 2. Avowry 214. (a) 18 E. (a) Fitz. Avow. 
10. b. & 22 E. 3. 32. againſt the Opinion ill reported, in 17. 

10 H. 6. 6. 5. 9.4. 3 If the Lord avows for Services, 00 Fitz.Avow. 
nd alledges Seiſin by the Hands of the Plaintiff or any o- H Av I 
her in the Replevin, as by the Hands of his very Tenant, Voſtea 35. a. 
he Tenant may-plead that the Avowant was never ſeiſed 

y his Hands, Cc. and therewith agree 24 E. 3. 50. 19 E. 

Avowry 224. (c) 22 H. G. 2. 5. & 3. a. 4 That Seifin is (+) Fitz, avow 
pt traverſable, but only of that for which the Avowry is 14. : 
ade, unleſs Scifin be alledged of a Superior Service (for Av. 56. 
hich the Avowry is not made) which in Law is a Seifin 

the Inferior, as in (4) 26 H. 8. f. a. where the Tenure is (4) Br.Avow.1. 
Rent and divers other Services, and Seiſin is alledged in | 

, and Avowry for the Rent only, there the Seifin of the 

ent is only traverſable : But if the Tenure be by Ho- 

age, Fealty, Eſcuage, and Rent of 2 5. and Seifin alledged 

all, and he avows for Homage, he ſhall be received to 

werſe the Seiſin of the Eſcuage, for that is Seiſin of the 

omage, 21 F. 3. 52. 4. 13 E ;. Avowry 103. 19 E. 2. 

) Aoorery 224. And where it is ſaid, That when the (04 Co 8. b. 
rd varies in the Nature and Quality of the Services, that . 
Tenure is tra verſable, that is true, when the Tenant con- 

ſſes Tenure in Part, as is aforefaid ; but he can't traverſe 

> whole Tenure ; as if the Defendant in Replevin avows 

n the Plaintiff for Rent and Services as upon his very 
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of 


t to WEnant, the Plaintiff can't ſay that he holds the ſame Land 

To . without that that he holds of the Avoweant, 

the be ought to diſclaim or plead out of his Fee; and there- 

cry Ich agree 10 H. 6. 6. b. £9 7. a. 35 H. 6. Avowry (J) 37 (F) Fir. A. 
de 6. 25, 4. 11 H. 4. 11. 19 E. 2. Avowry 222. 15 Yowy2s. _ 


2. ibid. 214. And at firſt, the Plaintiff in the Caſe at Bar 76. 
uld have pleaded, That he held the Land in the Avow- | 
and other Lands by Fealty and Rent, without that that 

beld the Land in the Avowry odo & forma; and the 

urt was moved, If the Plea in Bar of the Avowry was 

dd? And the Plaintiff's Counſel conceived that the Plea 

good, and they cited the Books in (g) 8 H. J. 5. 4.8 Geng 
H. 7. 25. b. where the Caſe was, That in Replevin the g de 
tendant avowed, That the Plaintiff held of him one A- Plea y3. 

of Land by Fealty, and 12 4. and for Rent Arrear; 

Plaintiff ſaid, That he held the ſaid Acre, and another 


ue of Land in theſame Town by the Services of 6 d. abſq; 
may that he held the one Acre of Avowant modo & for- 
oo and Brian there conceived the traverſe good. But 


F 3 the 


(s) Fitz. Avow, 
1 48. 
r. Avow. 49. 


(5) Fitz. Re- 

levin 4. 

r. Avowry 9. 
(c) 7 H. 4. io. a. 
Br. Avow. 37. 
Fitz. Avow. So. 
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the Court preferred the Book of 5 H. 5. 4. 5. where the Ch 
was, in (a) _— in this Court the Def. avowed, by reaſy 
the Pl. held of him 4 Yards of Land call d Criſpiulond by Fed. 
ty, and 105. Rent per ann. c. of which Services he was ſei 
ſed,$85c. and for Rent arrear, ThePl. ſaid, that he held of him: 
Yardsof Land by Fealty; and 55. Rent only, without that thy 
be held 4 Yards in the Manner and Form as he had avowed: 
And Hull, who gave the Rule, held it no Plea, for as to di 
charge of 5s. Rent, it went in Bar; and as to that, that he hel 
but 2 Yards, it went in Abatement, and ſo contained doubly 
and different Matter: Alſo he anſwered not to the Seifin, 5% 
wherefore by the Rule ofthe Court, the Pl. pleaded in Abate 
ment of the Avowry, and {aid that he held 2 Yards of the Ds 
fend. by the Services of Fealty, and 5 s, and the other 2 Yard 
by Fealty, and demanded Judgm. of that Avowry ; the Cop 
cluſion of which Plea made it fingle enough: To which the 
Avowant replied, that he held of himin Manner and Form y 
he had avowed ; and thereupon Iſſue was joined, and there- 
with agrees 18 E. 3. 1 8. a. where the Def. in Replevin avoy( 
upon the Pl. becauſe he held of him a Carve of Land by H- 
mage, Eealty, and 10 f. per an. c. the Pl. ſaid, That he hel 
that Carve and another Carve by Homage, Fealty, and Rent 
of 105. as one entire Tenancy, and demanded Judgm. of the 
Avowry, which ſuppoſes the Parcel in groſs by it ſelf, (andy 
good Plea,for otherwiſe he might be double charged,) and the 
Avowant maintained that the Carve in the Avowry was an en 
tire Tenancy; £c. But it was reſolved, That if the Pl. agrees 
with the Avowant in the Services, and varies in the Quantiy 
of Land, there a Traverſe may be,without that, that he hold 
modo & forma, or with a Tautum. And therefore in 20 H., 
20, 21. if the Def. avows becauſe the Pl. holds x6 Acres ofhin 
by certainServices,and thePl,ſays that he holds thoſe 16 Acre 
and other 16 Acres, without that, that he holds 16 Acres tut 
tum, the Avowry ſhall abate. Alſo if he makes ſeveral Awo 
ries, ſuppoſing two Acres to be ſeverally held, where they in 
held by entire Services, or econtra. Vide (5) 9 H. 6. 27. 4.0 
7 H. 4. 102. 4 E. z. 34. 43 E. 3. 13. 4 E. z. 5 E. 4. 2. fen. 
E. 1. Avowry 228. 2 E. 2. Avowry 184. 24 E. 3. 34. 32 E 
Avowry 114. 46 E. 3. 16. 41 E. 3. Avorery 57. And aket 
wards the Pl. in the principal Caſe agreed with the Avowatt 


in the Quantity of the Tenancy, confeſſed the Tenure by fe 


alty and Rent, and as to the Rent, Nih:l arrear, and ti 
verſed the Tenure modo & forma, ſc. abſq; hoc, that the Te 
nancy was held by Fealty, Rent, and Suteof Court, in Manne 
and Form, Sc. And the Traverſe was good by the Rule of 
the Court, although the Avowry was made for Kent on 
ly; whereupon Iflue was joined, and 'twas found, that ile 


Land was held by Fealty and Rent, and not by 7. 
| u 


(low. 185. a. 
28 T. b 


Br. Dett. 140. 
Fitz. Executor 
41. 


the ſaid Will, Sc. upon which the Defendants demurred i 
could not adminiſter for two Reaſons. 1. Becauſe Hill:ſy 


| he ſhall never after agree to it. And therefore ſuppoſe i 


Parr N 
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Trin. 42 Eliz. Reg. 
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Henſloe's Caſe. 
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los brought an Action of Debt againſt Gage and 6 
thers, as Executors ; the Defendants pleaded in Abate- 
ment of the Writ, that the Teſtator made one Hilleſley Co 
executor with them, who had adminiſtred, c. not namet 
in the Writ, Judgment of the Writ. To which the Plain 
tiff ſaid, That re any Adminſtration, Sc. The fail 
Hilleſley being cited with the others to prove the will be 
fore the Ordinary, refuſed, and the Defendants only prone 


Law. And it was objected, That after this Refuſal Hille(y 


may wave the Executorſhip, and ſhall not be Executor: 
gainſt his Will; jus Teſtamentorum pertinet ad Ordinar: 
um, as it is 1aid in (a) 4 H 7.13. b. when Hilleſley on 
refuſed before the Ordinary, who is lawful Judge of the 
Cauſe, and thereby waived the Executorſhip, and uttetl 
diſcharged himſelf thereof, he tan't reſume it afterward 
as in all Caſes of Intereſt and Authorities, when one wait 
and refuſes to take the Intereſt or Authority, and eſpecial 
before a lawful Judge in an ordinary Courſe of proceeding 


S299 Co nu gp = - ow, w+_, & mw 


this Caſe that Hilleſley had been joined in the Writ, and 
he had pleaded, Never Executor, never adminiftred u 
Executor, ſhall he be afterwards received to admin 
ſter 7 It was faid clearly no. 2. It was ſtrongly * 


— mag * 1 
' * 


PA RT IX. Henſloe Ca ſe — 37 
hat if all the Executors are cited before the Ordinary to | 
rove the Will, and all refuſe, the Ordinary may accept this 

efuſal, and thereupon commit Adminiſtration, and after that 

Refuſal they ſhall never take upon them the Charge of the 

Will, nor adminiſter as Executors, becauſe they have before 

a lawful Judge in an ordinary Courſe of Proceeding waived 

it before; and if they might all refuſe before the Ordinary, 

and this Refuſal ſhall bind them, what Reaſon is there if 

any of them refuſe before him, that · it ſhall not bind them? 

And as when Executors, (agreeing to the Will) adminiſter, 

they can't afterwards refuſe, as it is held in (4) 9 E. 4. 33.4. (kk Raves: 
47. B. Plow; Com. Greisbrook's Caſe 280. So when any of the tor 35. Execu- 
Executors once before a competent Judge, refuſe, they ſhall Br. Execur. 90. 
not after agree. 2. It was objected that the Bar wes not 2 13. 

good, _— 8 not alledged, that tbe 
Will was proved, according to the Opinions in (5) 3 H. 5.14.4. 

But 8 reſolved without open Argument, That the ( Foſtes37.b, 
Plaintiff's Replication to maintain his Writ was not ſuffici- (6) Dyer 16 
ent; for notwithſtanding the Refuſal- of Hilleſley in this pl. 2. 
Caſe, he might adminiſter after at bis Pleaſure. And the Cr. El. 92. 
Court took this Difference, When many are named Execu- |. 73 
tors, and ſome of them (c) refuſe, and ſome of them prove :BrownL/6.76. 
the Will, thoſe who refuſe may afterwards at their Pleaſure eng 74,59. 

N. 44. 


adminiſter, notwithſtanding this Refuſal before the Ordina- Ref — 
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o. b. 
That if (4) 20 are named Executors, and one proves the tor 117. wy 
Will, it ſufficeth for them all, and the Refuſal before the (*) Went. 59, 
Ordinary is not wy Eſtoppel againſt them to adminiſter Pied. 184. b. 
after when they pleaſe in our Law, and we have no Regard 2 R. 3. 20. b. 
in this Point to the Law of the Church: And the Executor gr. Er, 

who proves ought to (e) name them who refuſe in every Perk. 3 
Action to recover the Teſtator's Debt, and they may (/ Thelo. 78. 
releaſe the whole Debt: And it is clear that they who re- 2 307, 311, 
fuſe ſhall have an Action by Survivor. But it is held in 36H. Hens | 
6.8. a. That if a Man makes two Executors, and both refuſe Br. Ad miuiſter 


before the Ordinary, now they can never after adminiſter 127 K * 


as Executors by Force of the Will, for now the Teſtator dies $i. 287 

g) inteſtate : Otherwiſe when one proves and the other re- (g) Dyer 236. 
fuſes before the Ordinary, the other may adminiſter with 575 
him when he will; in (5) 4r E. 3.22. 4. One Executor ty Nel. OP. 
brought an Action of Debt, and ſhewed forth the, Will, which Fitz. Executors 
proved that he had another Executor, and the Def. pleaded to 357 
the Writ that he is alive: To which the Pl. ſaid, That before = Executors 


the Ord'ry he was diſcharg'd of the Adminſtration and that he Statham Exe - 


Henſloe / Caſe. Par. N. 
never adminiftred, and becauſe he might adminifter at his 


Pleaſure, it was adjudged that the Writ ſhould abate. But it is 


(4) 7 E. 4 * reſolved by Littleton, Newton, and Danby in (a) J E. 4. 13.4 
Aer f. That if all the Executors refuſe before the Ordinary, they 
Executors 111. may prove the Will afterwards. In 22 B. 3. 19 b. Debt by 
Plow. 28. b. (5) two Executors, and Will ſhewed, the Def. ſaid, that in 
— the Will 3 are made Executors, the third not named, c. 
© Executors 93. * ent of the Writ; the Pl. replied that the Third refu- 
Ce) is.. Fitz. — the Ordinary, and would not adminiſter, and was 
(Herr Execa. diſcharged by the Ordinary, c. and it was adjudged tha 
tors 67. Br. the Writ ſhould abate. And therewith agree 15 E. 3. (c) Ex. 
Executors 31. ecutors 8. (4) 42 E. 3. 26. 4. l (6) 11 H. 4. 83. 5. 35 H. 6. 3. 4. 
J A A 21 H. f. 23. b. 2 R. 3. 20. b. But it appears in (f 50 E. 3. 9. 4 
Gk Ress (8) 3H. 7.14.4. That if all refuſe before the Ordinary, be 
Br.Adminſt.20, may t Adminiſtration. 
1 2. It was reſolved, That in Debt againſt one as Executor, 
Br. Adminiſtra- it is a good (&) Plea to ſay That the Teftator made him and 
— LD 44 Ex- _—_— 1 has adminiſtred, 2 is alive, with- 
es out ſaying that the Will is proved; and therewith agree 
E Dota, 33 (i) H.6.38.4. 32 Þ)H6.25.0. 22 ( H. G. 59. B. 5 * 
A0. Aadaminiſtration 22. For after the Executors have admigi- 
60 rr 373. , ſtred, and ſo have once (n] taken upon them the Charge of 
tors 25. Br. Ex- the Executorſhip, they can't afterwards refuſe, (u) 9 E. 4, 
ecutors 29. 33. 4. 37. Plow. Com. Greisbrook's Caſt 280. So that it wa 
* ves: reſolved, that the Plea in Bar was good: And ſo the Doubt 
(1) Firz. Execu- conceived in (o) 3 H. J. 14. obiter well explained. Alſo the 
tors 18, Br. Ex- Pl. in his Replication has ſhewed, that the Will was proved, 
ecurors le Br- Ge. and fo, if neceſſary, has made the Bar good. And! 
(Mod. Rep. well that this Caſe was upon maniſeſt and manifold 
213. Authorities and Judgments in Books adjudged according to 
8 Law, which was the Reaſon that in a e ſo clear the 
ecut. 90. 9 E.4. Judges did not ſhew the Reaſon and Cauſes of the ſame 
47- 42 Br. Differences, nor made any anſwer to the ſaid ObjeQions, 
AT 1+ Which ſome learned in the Law defired, for their Satisfadti 
2 25 b on to be done. As to that it is to be known, That it is held in 
Fux. Admini- 2 R. 3. Teſtament 4. That it is but of (v) late Years that the 
(3) ** 3 Church had the probate of Wills in this Land, until it was by 
2 Inft. 23 1,488. an Act, Sc. For the People have Prabate of Wills in all other 
Perk. SeQ. 486. Places, except Eng. and in many Places in Eng. the Lords of 
"= * 75 E Manors have probate of Wills at this Day in their temporal 
5 Co. 16. 3. b. Courts. And Tremail there ſaid, That he is Steward in his 
Caudrey's Caſe Country, and the free 'Ten'ts and Bondmen prove their Will 
wr before him in the Court Baron, and ſo it has been uſed from 
Seid forifdic. Time whereof, Cc. and therewith agreed Fineux, and al 
tion de Teſts- the Juſtices in 11 H.. 12. h. That the Probate of Teftaments 
Dee, belonged not to the Spiritual Court, but of late, Ec. and 
Salk. 37. f * 2 
contra. they have it not by the Spiritual Law. And Linwood who 


was Dean of the Arches, and wrote Anno Dom. 14% 
io 


JF) 0b c / 5m . . / 
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X. 

Us in the Reign of K. H. C. lib. 3. Tit. de Teftamentis, ſo. 124. 

8 . 1 that Probate of Wills belongs to the Ordinaries, 

4 4e (a) conſuetudine Angliæ & non de communi jure, and (2) 2 Inſt. 488 
cy that in other Realms the Ordinaries had it not: And in foam I27. 
by Bl coother Place he affirms, the Power of the Biſhop in Pro- nb. 357 


bate of Wills, per conguſum regni & ſuorum procerum ab 
amin. And I have a Book publiſhed in Latin, Auno 


Dam. 1573, by the moſt reverend Prelate Matthes Par. 
ker Archbiſhop of Canterbury, very expert in Matters of 
Antiquity, in which it is aff in theſe Words, Rex 
Augliæ olim erat conciliorum Eeoleſiaſtic' preſes, vindes te- 
meritatis Romaue, propugnartor religionts, nec ullam habe- 
bant Epiſcopi aui horitatem preter eam quam a Rege accep- 
tam referebant, jus teſtamenta probandi non habebant, ag. 
miniſtrationis poteſtatem cuique delegare non poterant. 
Then foraſmuch as probate of Wills is given to the Spiritu- 
al Court, whereof they had not Juriſdiction before, when 
they have proved the Will, their Authority is executed, 
and they have not Power to take the Refuſal of any when 
any of the Executors prove the Will. And therefore the 
Refuſal of any of the Executors before rhe Ordinary in fuch 
Caſe is void. The Executors have their Title by the Will, 
which is temporal, and to the Goods and Chattels alſo 


which are temporal, as it is agreed in Plow, Com. in Gries- 

brook's Caſe 28c. which Will is compleat as to all Goods 

and Chattels in Poſſeſſion and Reverſion; and as ſhall be 
d, after ſaid, to (Y) releaſe Debts and Duties before any Pro- (5) Co. Lit. 
1 bate. But as to bringing of Actions in the King's Courts, 292- b. 
1 the Judges do not admit the Executors to ſue for Things in 8 277. b. 


Agion, unleſs they ſhew the Will proved duly under the 5 Co. 28. a. 
Seal of the Ordinary: But always the King's Courts have Hut. 31. 
uſed to allow the Probate of any of the Executors, to en- N. 
able them all to bring Actions: So that the Probate of the 10 Co © 
Will don't give them any Intereſt or Title either to the Raym. 481. 
Things in Action or in Poſſeſſion, for they have their Title —_ _ 
and Intereſt by the Will and not by the Probate: But yet Went. la 
without the Probate, the Judges will not allow them to 151, 321. * 
bring Actions, and therefore all the ſaid Books in ſo many 

ducceſſions of Ages, affirming clearly the Refuſal before 

the Ordinary by one Executor, when another proves the 

Will, to be void, prove that the Eccleſiaſtical Judge has 

no Power to take the Refuſal in ſuch Caſe, for 

without Queſtion the Executor has Power to refuſe. And 


l a to the Objection which has been made, That he has 
id | | once 


Part N 


Henſloe's Caſe: 
once waived the Executorſhip, and therefore ſhall not af. 


terwards take it upon him; to that it may be anſwered, 
Foraſmuch 'as the Ecclefiaftical Judge has no Power to re. 
ceive that Refuſal: or Diſagreement, it is upon the Matter 
made to à Stranger, and by Conſequence void, and of ng 
Force to bar the Plaintiff to take it afterwards, as in the 
like Caſe it is reſolved in 14 H. 8. and this is alſo affirmed 
by all the other Books, which prove the Refuſal void. And 
as to the ſecond Reaſon, that is to ſay, That the Ecclefiz. 
tical Judge may take the Refuſal of all, and by Conſe. 
quence of any of them; to that it may be anſwered, That 
as originally the Eccleſiaſtical Judge had no Power to prove 


(a) Antea37.b. Wills, but it was mo him as appeareth (a) before; ſo ori- 
inally the Eccleſiaſtical Judge could not commit Admini- 
— to any, who might ſue or be ſued as Adminiſtrator; 
but that alſo was given to the _—_ by an AQ, ſe. b 
(b)Cr.Car.106. the Act of () 31 E. 3. cap. 11. by. ich it is ena 
l jones 's. That in Caſe a Man dies Inte ſtate, The Ordinary ſhall de. 


279. 2. 
Cr. El. 40. 
2 Inſt. 398. 

oy 53. 

Iden's Juriſ- 
diction de Te- 
ſtaments 24. 
Carter126,128, 
130, 132, 133, 
134, 136. 


Co. Lit. 133. b. 


Swinb. 351. 
1 Keb. $54. 


F. N. B. 120. d. 


(c) Swinb. 351. 
Carr. 129, 131. 


(4) Cart. 125, 
131. 
1 Vent. 303. 


1 Sid. 45, 371. 


_ 
e- 


Selden's 
diction de 
Hameyntis 22. 


Pio. 278. 3. b. pute the next and moſt faithful Friends of the Inteſtate, to 


in the King's Courts to adminiſter, Sc. and ſhall anſwer 
alſo in the King's Courts to others to whom the ſaid Decea- 
ſed was held and bound, in the ſame Manner as Executon 
ſhall anſwer, and ſhall be accountable to the Ordinaries, u 
Executors are in Caſe of a Will, as well in Time paſt, a 
in Time to come. TEAS 

Now it is neceſſary to know 2 Things. 1. What the 
Law was before the Stat. and 2. What Alteration the Stat. 
of 31 E. 3. has made: And as to the firſt, three Points are 
to be obſerved. © 1. That of (c) ancient Time, as ap 
by Record when a Man died Inteftate, and had made no 
Diſpofition of his Goods, nor committed his Truſt to any, 
in ſuch Cafe the King, who is Parens Patriæ, and has 
the ſupreme Care to provide for all his Subjects, that every 
one ſhould enjoy that which he ought to have, uſed by his 
Miniſters to ſeiſe the Goods of the Inteſtate, to the Intent 
they ſhould be preſerved and diſpoſed for the Burial of the 
Deceaſed, for Payment of his Debts, to advance his Wik 
and Children, if he had any; and if not, thoſe of his 
Blood. And this appears in Rot Clanſ. de ) H. 3. m. 16. 
(4) Bona inteſtatorum caßi ſolehant in manu Regis 
Sc. And afterwards this Care and Truſt was committed 
to Ordinaries, for none could be found more fit to have 


u 


| ART IX. . a Henſloe's Caſe. ot 39 | 
ſuch Care and Charge of his tranſi ; 
Death of the — than the — a a oy 
Life had the Cure and Charge of his immortal (a, Soul 85 Pl 
it is ſaid in Plow, Com. 280. in Greisbrook's Caſe And the = qr 
fore he was to this ſe conſtituted in (b) lacs —— , b) Swinb 
And that appears by what has been ſaid before, and alſo b " Poltea 40 = 
the Conſtitution of John c Stratford Archb of Cant. 7 | 
Synad in London, Anno Dom. 1380. where h 2 at 2 (e) x Inſt. 488. 
That the Adminiſtration of the Goods of an — — Cart. 131, 132. 
ted to Ordinaries, conſenſu Regis & Magnatum — 
But no (4) Power 22 to the Ordinary to ſell or — ; 
be Goods or diſpoſe of any of em to his own Uſe _ (4) Swinb. 351. 
ther. And yet it is true, as it is ſaid ia the — cliee by 
has a Property in the Goods of the Inteſtate, but that is 5 
rundum guid, and not. fimpliciten: And according — 4 

t is reſolved per totam Curiam M. 8 & 9 El. Dyer. 2 to 
256. INN e) the Ordi himſelf had no Autho hy 5s 
ofa; the pn ay - ;- Inteſtate, altho they are in 28 * ou 
, periſhi - All 18. 6. 23. B. and other - 1 Ke 
gree, That the Ordinary can t 62 ) releaſe a Debt . — 1 52, 
nteſtate, and yet if the abſolute Intereſt of the Debt w EIS 
dim, he might releaſe it, altho he could not have an Ae — Wen — 

s Exec before probate of the Will may (g) releaſe a Debt; Inſt. ay 
| — to the Deceaſed, becauſe they have the abſolute Intereſt (f) 5 Co. 28.2. 
ff the Debt in them, altho they can't have an Action bets | 50 0. 135. b. 
probate, as it was adjudged in Communi Banco, Pa th. (g) 8 == — 
dere Regis betwixt (% Middleton and Rymor 2 „Lit. 2g. b. 
e Greichrook's Swinb. lt. 

which. the Ordinary himſelf might do before en 38. 2. 


Hurr. 31. 


he ſaid Act, he may, in reſpect of the Multi 
ithin his Dioceſe, WY IR another : ID > > err +7 _ 
| 3 t = 85 than he himſelf can; as it is alſo reſotved x Bol. g17. 
: 9 E. Dy. ubi Supra. 2. It was not given to the Or- M — 
g ary, nor to his Deputies or Committees, that they ſhould Went 31. 
re any Action to recover any Debt, or to take any Ad 7 K. N 5 
wwe of an Covenant, or of any other Thing in AR — 8 
re the fad AR, which, is allo a manifeſt Proof, That the 
om. ber gave him no abſolute Power in the Goods, foe 
5 = + gore would hav gives _ Power alſo to — 5 
BY ings in A of the Inteſtare. | 
og 9 E. 3. Covenant (i) 24. (which was 8 | 
we 3) in an Action of Covenant brought by the E (eh en N 
| wet Thy who ſhewed forth Letters of Adminiftratic 64 Teftaments 
ef red 1 the Ordinary, Sir Rich. Villy Chief J Rice Firz. Admini. 
B gave the Rule, The Ordinary could not ha i — 
ion, wherefore, how can he give this Action to — — my 


Pre, A Man has not ſeen, That the Ordinary ſhall have 
| an 


— ts 477979. * Y 84 * — = ” 
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Henſloe's Caſe. PART IX, 
1 an Action but of Goods, whereef they were ſeiſed and 
* ouſted. Wilhy, That's true: And afterwards it was award. 
3 ed that they ſhould take nothing by their Writ quze nx 
erecmores, & act io non datur per Staruine. Vide 19 E.;. 
(a) wit „ Adminiſtration 18. 35 B. 3. Executors 105. * 11 H., 
— * 1 7 1. 10 H 6. 22. 18 H. 6. 23. b. 10 E. 4. 1. 4. F. N. B. 120. 
11 H. 4.73 b. 4. 92. . 3. That an Action lies () againſt the Ordinary ot 
b)s5 Co.83. 2. his Deputies or Committees at the mon Law if they 
. 232. Pl-5- will intermedle with the Goods, and not pay Debts. And 
1 Rol. 55 1. the Stat. of JF, 2. cap. 19. is but an Afﬀirmance of the 
n Law before, and therewith agree 9 E. 4. 33.4. 11 H. 5. 1: 
Br G. Adaries V 24 E. 3. 54. B. Vide 22 R. a. Adminiſtrators 2 1. and Tit 
41. BExecntors, 17 E. z. Brief 822. 11 H. 4. 73. B. 18 H. C. 23h, 
Plow. Com. 277. 5. Ereisbrooł s Caſe. 8 Eliz. Dyer 24). Bu 
Nota Reader, an Action lay againſt the Deputies or Com 
mittees of the Ordinary, before the ſaid Act, by the Name 
of Executors, as appears by 33 E. 3. 20. & 42 E. 3. 25 « 
multo fortiori, an Action would he by the Common Lay 
apainſt the Ordinary, who is the Prineipal, and from whom 
| the Adminiftrators derive their Authority. 

(e) 31 E.3c.11, As to the ſecond Point, the Stat. of (c) zi E. z. hu 
— made 6 Alterations, 3 as to the Ordinary, and 3 as to 
Plowd.278. a. Adminiſtrators : As to the Ordinary, 1. Whereas before the 
Stat. he was not compellable to grant Adminiſtration, now 
by the Act of Parliament he is commanded, and thereby 
(d) Cr. Car.6z, compelled to (4) grant Adminiſtration; for the Words d 
63. the Act are; The Ordinaries ſhall make Deputies, &. 
and the Refuſal to do it is a Contempt to the King, and 
an Injury to the Party. 2. The Ordinaries are reſtrained 
from granting Adminiſtration to whom they pleaſe, be 
cauſe now the Admiviſtrator by this Act has à more ablv 
late Intereſt in the Goods of the Inteftate than the Ord: 
nary had, and Ability to recover the Debts and - othet 
4 | Things in Action due to the Teſtator, where no Remedy 
is given to the Ordinary himſelf, and therefore the Ord 
nary is bound by the Act to grant Adminiftration to ths 
next and moſt faithful Friends (the Ordineries ſhall deputs 
(e) Cr. Car. 106. the next and moſt lawful Friends, 7. the (e) next of Blood 
2 Jones 175, Who are not attainted of 'Treafon, Felony, or have oth 
17 — . — 8 — But the Stat, & 
Car, (F) 21 H. 8. cap. 5. er to the Ordinary to commit 
| 2 * 35 Aqriniltratlon te the Wife of the Inteſtate, be rotha next 
of Blood, or to both, and ſo as to the Wife has altere@ 
the Act of 31 E. 3. 3. The Ordinary himſelf has nt 
greater Intereſt in the Goods by this Act, but has great 
te) b. N. B. er (g) Power than he had before, in this only that 
120.d. he may appoint Adminiſtrators, who ſhall have by this AG 

| | great 
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PART IX. Henſloe's Caſe. | 

greater Intereft and Ability than they had before the AQ. 

And where the Stat. ſays, That in Caſe a Man dies Inte- * 

ſtate, it is to be known that a Man may die (4) Inteſtate (s) 2 Inſt. 397, 

2 Ways, that is to ſay, either in fact, when he makes no V 236. fl. j. 

Win; or in Law, when he makes a Will, and the Execu- 

tors refuſe before the Ordinary, or all die Inteſtate, in this 

Caſe he is in Law dead Inteſtate, and the ſaid AR of 31 

E. z. extends to both the Inteſtates, as appears in Plow, 

Com. 279. 4. l. and in 18 H. 6. 23. 4. b. and in all the Books | 

aforeſaid, which prove that in ſuch Caſe, The Ordinary | | 

may grant Adminiſtration ; and the Reaſon why the Ordi- | 

nary in ſuch Caſe may upon Refuſal of all, or Death of all 

inteſtate, — Adminiſtration, is, becauſe now the Teſtator 

dies Inte S and * my any * _ tho Power to 
it according to 1 „which t * 6) 31 Kg c. Ut. 

— do when one refuſes, and the another proves. And ſo 9 

the ſecond Objection upon full and pregnant Reaſon and 

Authority is anſwered. And where the Stat. ſays, In Caſe 

a Man dies Inteſtate that the Ordinary ſhall depute the 

next, Cc. of the dead Inteſtate, this Word, (dead) is ta- 

ken largely, for it extends as well to civil Death, fc. entry 

into Religion, as to natural Death ; and therewith agrees 

Litt, lib. 2. cap. Villenage 44. 4. That if a Man enters into 

Religion and doth. not make his (c) Executors, the Ordi- (c) 1 tn. 182.8. 

nary may commit Adminiſtration of his Goods to another 133. b. | 

Man, as if he was dead in Fact; as to the Adminiſtrators, 

1. They have now as abſolute a Property in the Goods and 

Chattels, as Executars have, which they had not before 

this Act; 2. They ſhall recover the (4) Debts, (and by E- () plow 58. b. 

quity hall have an Action of Covenant, Actions upon the 5 N. F. 120. d. 

Caſe, and all other Actions which Executors may have) : 


* * 
40 


* 
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d- which they could not do at the Common Law; 3. They 
bet mall anſwer to Actions, Sc. in the ſame Manner as Exe- 
dy icutors; and in this Point alſo the Common Law is altered; 
d: Wor at the Common Law they were charged by the Name 
the of Executors, and now they ſhall be charged by the Name : 
ws Wot Adminiſtrators, and yet there was a Doubt after the 


making of this Act by what Name they ſhould be charged, 
ln 38 B. z. (e) 20. Debt was brought againſt an Admini- () 38 E. 3. a0.b. 
lirator, by the Name of Adminiſtrator; the Def. pleaded 21. a. 
d the Writ, that he ought to be named Executor; for at the 
om. Law before the Stat. of 31 E. 3. a Man ſhould have 
in Action againſtan Adminiſtrator, and name him Executor, 
ud that remains Law yet. Z horp Chief Juſt. who gave the 
| Rule, 
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Rule, in the Caſe, the Statute gives Actions againg 
Adminiſtrators, - and that they, may have Actions 4. 
+/+, gainſt others, wherefore rhe Writ was awarded And 
Feet after that this Point was called in Queſtion, for in 41 E. 
| 3. 2. 4.b. an Action of Debt was 1 us cm an Admi- 
ſtrator, and the Defendent demanded | Judgment of the 
(a) Fitz. Ad-. Writ, for it ſhould be brought 2 him as (@) Executor, 
miniſtraton 14. for the Stat. gives an Action for Adminiſtrators, but an 
Br. 2 Action is maintain d againſt them as Executors at the Com- 
* mon Law, and yet is. Thorp, The Stat. gives Actions 2 
gainſt Adminiſtrators, and afterwards the Writ was award- 
ed good. So this Adminiſtrator conſtituted by the Ord 
(5) Swind.z51. nary (whom the Law has put in (b) loco parentis,) ſo ad- 
Antea 39. a. vanced, enabled, and adorned, and in all (c) Points made 
Ce Moor 44. equal to Executors conſtituted by the Party himſelf, is 
5 newly created by this Act; ind no ſuch Adminiſtrator wu 
at the Common Law. And therefore the Ordinary wy 
conſtituted in loco parentis, to ſee that the Debts and Du- 
ties of the Inteſtate ſhould be r and to grant Admini- 
ſtration according to the ſaid Act, for the Benefit of hi 
Children or others of his Blood, with his goods, as ha 
been ſaid. But becauſe it would be too great a Trouble 
for the Ordinary himſelf to take ſuch Charge in ſuch Mul 
, titude of Caſes in his Dioceſe, for his Eaſe the ſaid AQ: 
(a) 31E.3.c.11. of (4) 31 E. 3. has adorned: and endowed his Deputies 
ke with greater Power than he himſelf had, to the Intent that 
the Adminiſtrators who might better intend ir, ſhould per 
form the Truſt which was committed to them; and fr 
this Reaſon the ſaid Act has alſo provided, that Admint 
ſtrators to the ſaid Intents and Purpoſes ſhall be accountable 

to Ordinaries, as Executors are. | | 
It is worth Obfervation for the Reaſon of the principi 
Caſe, how probate of Wills, and granting of Adminiſtre 
tions ſhall be tried, if they are traverſed or denied in the 
King's Courts; and therefore, if Iſſue is Joined in the 
King's Courts, That the Ordinary did not commit Adm 
niſtration to the Plaintiff, c. or that the Will is not pr 
ved before the Ordinary, or that he whoſe Will is proved 
before the Ordinary, died Inteſtate, or that he of who 
Goods Adminiſtration is granted, as of one who died li 
teſtate, made a Will, Ec. in none of theſe Caſes it hal 
£5 be tried or res by — — as in Caſe of (e) 7 

1 commengement, but it ſhall be tried by () Jury, becau 
91 theſe two Caſes of probate of Wills, JN oy leach 
J Do&rin. . Adminiſtrators, originally did not belong to the Conv 
— . ſance of Ecclefiaſtical Judges, but were given them of lt 
3 Times and therefore nothing but the Probate, and grantink 
of Adminittration, which were given them, belong to Jud 
2 ur 


] 


Penn; | WS ;. Ja „ e «2.4 
3 7 * | \ 


* 


Henle Ge. Fur N 
es them who impugn their 


uriſdiction to prove Wills, and u ; 
1 | have their Juriſgig;. | 


” -_  _ - en derived in theſe Caſes from t own of England. ; 
Jo reconcileall the Books and Authorities in the Law: And 
=" 4. To ſatisfy the ſaid Doubts and Queſtions dearly by on 
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Notiogh. N Obert Spencer nuper de Maunsfield in comitatu * | 
| 22; N R red r Woodward nuper — 
de Matinsfeld in comitatu prædicto generoſus, attachiati 
fuerunt ad reſpondendum Rogero comiti Rotel de plaaito, 
Quare cum Domina Elizabeth. nuper Regina Angliz, quar- KEI 
todecimo die Junſii, anno regni ſui quadrageſimo ſecundo, a- "I 
1 Weftmonafſterium in comitatu Middleſ. per Literas ſuas ; 
tentes ſub magno Sigillo ſuo Angliæ figillatas, dediſſet & ä 
conceſſiſſet eidem comiti, a tempore plenæ ætatis ipfius cg ö 
mitis viginti & unius annorum, ad terminum & pro & du- 

unte toto termino vitæ natural ipſius comitis, officia ſene i 

challi dom ĩiniorum five-maneriorum, ipſius nup Reginæ de 

Mautisfield in comĩtatu pred & Bolſover & Horſeley in comi- 

tata Derb. cum vad, & ſeod eiſd' officiis ab antiquo debitis N 
& conſuetis, Habend & amuatim recipiend' dict“ vad du- 
rante termino prædicto de exitibus, proficuis,, firmis & re- 9 
ventionibus dictorum dominiorum five maneriorum, per ma- i «68 
nus firmariorum, receptorum, five aliorum occupator* corund? 2 
Neo tempore be Michael” 3 e 
1 Nenn nenne Ra 8 
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The Earl of Shrewsbury's Caſe. PART N. 
& Paſchæ per zquales portiones, una cum omnibus aliis pro- 
ficuis, juribus, „ Roan privilegins, 
heminentiis & emolumentis dictis Officiis provenientibug 

eu aliquo modo ſpeQantibus: Cumque idem comes, ante 
confectionem ictarum literarum patentium, ſcilicet, de- 
cimo nono die Novembris, anno regni præd' * Regina 
quadrageſimo, ad ſuam plenam ætatem viginti & unius an- 
norum perveniſſet, & virtute litetarum patentium przdi& 
fuiſſet ſeiſitus de prædicto officio Seneſchalli prædicti mane- 
rii de Maunsfield ut de libero tenemento pro termino vite 
ſux, ac officium illud a prædicto quarto decimo die Junii, 
anno regni prazd' nuper Reginæ quadrageſimo ſecundo fu 
radicto, per unum annum integrum tunc prox ſequentem 
— & fideliter exercuiſſet, ac vad, feod', & proficua præ- 
dicto officio Seneſchalli praed' manerii de maunsfield ab an- 
tiquo debit' & conſuet per idem tem pus habuiſſet & rece- 
piſſet, præd' Robertus & Thomas machinan ipſum comi- 
tem multipliciter prægavare, ac ipſum comitem de exerci- 
tio præd officii Seneſchalli przdit' manerii de Maunsfeld 
magnopere diſturbare, ac eundem comitem de vad', feodis 
& profic ud que Tatione executionis officii illius de jure ha- 
bere & percipere potuiſſet & debuiſſet totaliter fruſtrare & 
ümpedire, de injuria ſua propria, abſque * jure five le- 
gali authoritate fine licentia ipſius comitis, ſextedecimo die 
Februarii, anno regni dictæ nuper Reginæ quadrageſimo 
rto, apud Maunsfield pred, prædictum ium Seneſ. 
challi ejuſdem Manerii de Maunsfield exercuerunt, & abinde 
hucuſque exercent & occupant; ac omnia & ſingula vad, 
feoda, commoda & proficua eidem officio debita, & ratione 
exercitii officii præd infra manerium de Maungfield' pred 
de jure pertinentia ad ſuum proprium uſum habuerunt & 
ceperunt, & eundem comitem ad exercendum officium 
illum infra præd' manerium de Maunsfield, & vadimoria, 
feoda, commoda & profjcua eid officio de jure pertinen 'bs 
bere & percipere vi & arm adtunc & ibid' ĩmpedĩverunt & ad. 
huc impediunt, & alia enormia ei intulerunt, ad grave damp- 
num ipfius comitis, & contra pacem dictæ nuper Reginz, 
& contra pacem dicti Domini Regis nunc, &c. Et unde idem 
comes per Johannem Muſcot Attornatum ſuum queritur 
quare cum prædicta nuper Regina quartodecimo die Ju 
mi, anno regni ſui quadrageſimo ſecundo ſupradicto apud 
Weſtmonaſterium prædictam, per prædictas literas ſuas Ps 
tentes, quas idem comes, ſub magno ſigillo ipſius nuper Re. 
ginæ Angliæ figillatas, hic in Curia profert, quarum 4 
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. PART IX. The Earl of Shrewsbury Co/e. 43 

5 eft eiſdem die & anno, dedifſet & conceſſiſſet eidem comiti, 

$ 4 tempore plenz ætatis ipfius comitis viginti & unius anno- 

e tum, ad terminum & pro & durante toto termino vitæ na- 

. turalis ipfius comitis, prædicta officia Seneſchalli prædicto- 

: rum dominiorum five maneriorum ipfius nuper Reginæ de 

* Maunsfield, Bolſover, & Horſeley, cum vad & feodis eiſd' 

4 officiis ab antiquo debitis & conſuetis, Habendum & annua- 

I tim recipiend dict vad durante termino prædicto de exiti- 

2 bus, proficuis, firmis, & reventionibus dictorum dominiorum 

five maneriorum, per ma nus firmariorum, receptorum, ſi ve 

aliorum occu m eorundem pro tem pore exiſtentium, 

ad prædicta feſta Sancti Michaelis Archangeli & Paſchæ per 

equales portiones, una cum omnibus aliis proficuis, juribus, 

commoditatibus, juriſd ĩctionibus, privilegiis, præheminentiis 

& emolumentis diftis officiis provenien, ſeu aliquo modo 

—— Cumque idem comes, ante confectionem præ- 
ictarum lĩterarum patentium, ſcil t, decimo nono die Nov 

anno regni præd nuper Reginæ quadrageſimo ſupradicto ad 

ſuam plenam ætatem viginti & unius annorum perveniſſet, 

& virtute literarum patentium pred fuiſſet ſeifitus de præ- 

dicto officio 8eneſchal præd' manerii de Maunsfield, ut de 

libero tenemento, pro term ino vitæ, ac officium illud, a præ- 

dlicto quartodecimo die Junii anno regni præd nuper Regina 
quadragefimo ſecundo ſupradicto, per unum annum inte- 

grum tunc proxim ſequentem bene & fideliter exercuiſſet, 

x vad, feod, & proſicua prædicto officio Seneſchalli pred” 

manerii de Maunsfield ab antiquo debit' & conſuet per idem 

empus habuiſſet & recepiſſet, prædicti Robertus & Tho- 
2 machinantes ipfum comitem de exercitio præd' officii 

deneſchalli prædicti manerii de Maunsfield magnopere di- 

urbare, ac eundem comitem de vad', feodis & proficuis, 

idel't, de centum ſolidis annuatim pro vad' ſuis pro exer- 

tio przd* officii Seneſchalli præd manerii de Maunsfield 
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ds lvend', ac de antiquis feodis debit” pro intratione querela- 
m & placitorum, pro copiis rotulorum Cur', pro repleg', 
, ro ptobatione teſtamentor, commiſſione adminiſtration? 
m WE uarumcunq; perſonarum infra przd* manerium de Maunſ- 
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ur eld obien', pro intratione ſurſumredditionum, & admiſh- , 
Ju- ue quorumcunque tenentium prædicti manerii de Maunſ- 

ud eld, pro intratione fidelitatis quorumcumque tenentium 

N juſd manerii de Mauns field fidelitatem facientium, quæ de 

de⸗ 


re habere & percipere potuiſſet & debuiſſet, totaliter fru- 
rare & impedire de injuria ſua propria, abſqʒ aliquo jure five 
galiauthoritare, fine licentia ipfius Comitis, prædicto ſex to- 
ecimo die Febr. anno regni — nuper Reginæ quadrageſi - 

0 | * mo 


s N 4 * 5 * * * je > 4 = 

= 7 * * 4 — N " * * A RT” P : A * 
- * 1 » my = . 7 
- - = ” 
1 — * 
— E ol „ 
* . - P _ . k 
© 2 4 %* * 6 
\ " & 
* p 7 
# * 


The Earl of Shrewsbury's Cafe. Pa Rr N. 
mo quarto ſupradiQo, apud Maunsfield prædictam, predig 
officium Seneſchalli ejuſdem maner': de Maunsfield exercue- 
tunt, & abinde hucuſque exercent & occupant; ac omnia & 
ſingula vad, feoda, commoda, & proficua eidem Officio de 
bita, & ratione exercitii ejuſd* officii infra pred maneti 

um de Maunsfield præd de jure pertin' ad ſuum propriun 
uſum habuerunt & perceperunt, - & eundem comitem ad ex; 
ercendum officium illud infra præd manerium de Maunſ. 
field, & vad, feoda, commods & proficua eid officio de juts 
pertin & a toto tempore quo non extat memoria in contre: 
rium habere & percipere vi & arm,, &c. adtunc & ibid' impe 
diverunt & adhue impediunt, & alia enormia, &c. ad grave 
dampnum, &c. & contra pacem, &c. unde dicit quod deterio 
ratus eſt & dampnum habet ad valentiam centum librarum; 
&e inde producit ſeam, & e. Et præd Robertus & Thomy 
per Wilf um Cragge Attorn' ſuum ven & defend” vim & is 
juriam quando, &c. & dic' quod ipfi-in nullo funt culpabile 
de trangreſſione præd prout præd' comes ſuperius * eg 
_qjueritur; & de hoc pon' ſe ſuper patriam ; & præd' come 
Amiliter. Ideo præceptum eſt vicecomiti qd venire fact hi 
a die Sancti Trinitatis in tres ſeptimanas xii. &c. per quaz 
&c. Et qui nec, &c. Ad recogn', &c. Quia tam, &c. Poſte 
die & loco infracontentis coram Petro Warburton milite, 
uno Juftic* Dom' Regis de Banco, & T home Forſter milite 
altero Juſtic' dicti Dom' Regis de Banco, Juſticiariis ejuſden 
Dom Regis ad A ſſi ſas in comĩtatu Nott capiend' aflignati 
per formam Statuti, &c. ven tam infranominatus Roger 

comes Rotel', quam infraſcripti Rob Spencer & Thoms 
Woodward per Attorn' ſuos infracontentos; & Juratores Ju 
ratz unde infra fit mentio exacti, quidam eorum, videlt 
Edw* Bould de Halloughton armiger, Edw' Coppinger ds 
Farnefield armiger, Geo Hutchinſon de Basford generoſus 
Franciſcus Hollingworth de Stapleford gener', Will'um Geiß 
ley de eadem, Nic' Hamond de 5 generoſus, Anthon 
Whitewell de bo ag generoſ. Johannes Sturtevant dt 
Calverton generoſus, Richardus Brigges de Gringley ſupe 
montem, & Johannes Seywell de Normanton juxta Plum 
tree ven' & in Juratam prædictam Jurati exiſtunt: Et qui 
refid* Juratorum Juratæ illius non comparuerunt, ideo al 
de circumſtantibus per vicecomitem commitatus præd ele 
&i, adrequifition' Rogeri comitis Rotel, ac per mandatull 
Juſticiarior' præd' de novo apponuptur, quorum nom ina p- 
nello infraſcripto affilant' ſecund' formam Statuti in hujuſmod 

caſu editi & proviſi: Et Jurat ficde novo appgfir,, videlit,J 
Hutton & Ric'ys Templeman fimiliter yen qui ad veritat 
iufracont fimul cum aliisJurat'pred' prius impanellat &ju 
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dicendam electi, triati, & jurati, dicunt ſuper ſacrament' ſu · 
um, Qd' Dom Eli. nuper Regin Angl ' ſeiſit fuit in domini · 
co ſuo ut de feod' in jur coron ſuæ AngP de & in maner de 
Maunsfield in com Nott, ac de & in maner' de Bolſover & 
Horſley in com Derb', & fic inde ſeiſit exiſten quarto de- 
eim die Jun an regni ſui quadrag ſcd per liter ſuas patent, 
ſub magn ſigil' ſuo Angl' figillat', ac Jurat' præd' in evidenc 
dſtenſas, conceſſit t com Rotel, a temp' plen ætatis 
ipſi com vigin & unius annor, ad termin & pro & durant 
tot termino vitæ natural ipſi com offic*: Seneſc dominio- 
rum five maner præd cum vad & feod* eifd' offic* ab anti- 
quo debit” & conſuet, 3 in eiſdem lit r' continet', 
uarum tenor ſequit' in hec verba: Eliz. Dei grat' Angl', Fran 
& Hibern* Reg', fidei defenſ. &c. Omnib' ad quas przſent* 
lit pervenet ſalut': Sciat'qd'nos de grat' noſtr* ſpeciali ac ex 
cert ſcient. & mero motu noſtr dedimus & conceſſimꝰ ac 
præſent pro nobis hæred & ſuccceflor'noftr' damus & conce- 
dim' prædilect conſanguin' noſtro Rog com” Rut!' officium 
Conftab' Caſtri noſt de.Nott*, ac janitor five cuſtod' port 
ejuſd' caſtri, necnon offic' Seneſc, Cuſtod', Gardian', & Capi- 
tal Juſtic Foreſtæ noſt de Sherwood & parcor noſtr de Bil- 
lowe, Birkeland, Romwald, Qwfeland, Fol wood, Beskwood, 
& Clipſ. cum ſuis pertinent in com' noſt Nott', Ipſumque 
Roger comitem Rutl' Conſtabul' caftr' noſt' præd' ac Jani- 
tor five Cuſtod* port ejuſd caſtr, necron Seneſc, Cuſtod & 
Juſtic' Itinerant Foreſt & Parcor præd' facimus, ordinam', 
& conſtituimus per preſent”, dant' & concedent᷑ eid Roger co- 


mit Rutl' tenore preſent” plen poteſtꝰ & autho' omnia & omni- 


mod' plac', querel', & cauſas infr Foreſt & parcos pred & eor 
quodli 1 & conſuetud Foreſt audiend & 
terminand', Habend', gaudend”, occupand', & exercend' offic* 
pred & cor ꝗd'libet præf. Rog com* Rutl' per ſe vel per 
lufficient' deputar' ſuum five deputar' ſuos ſufficien' a tempore 
plenæ ætat vigint & unius annor ejuſd' comitis ad termin* & 
up & durante toto termin' vitz natural 23 Roger comit' 

utl, una cum poteſtate in eiſd. officiis faciendꝰ & conſtituend. 
omnes officiar ab antiquo debit & conſuet ; & pro exercitio & 


occupac' offic pred damus & concedim per preſent” præfat 


Rog comiti Rutl' vad' & feod'quadrag marcar per ann a em- 
pore plen' ætat viginti unius an ejuſd comit” ad termin & pro 
& durante toto termin yitz natural ejuſd comit' Rutl', nec- 
non annuĩt' five annual' reddit novem librar a tempor plenæ 
tat viginti unius an' ejudem comit' ad terminum & pro du- 
rante toto term” vitæ natural ejuſd com Rut!' pro vad' five 
Nr Foreſtarior per ipſ. comit' ad cuſtodiend Fo- 

pred aſſignat, percipiend, & annuat recipiend' dic vad- 
& food quadragintꝰ marcar de Theſauro noſt hæred & ſucceſ- 
forum noſtror ad receptum Scaccariinoſtri Weſtm provenien' 


G4 per 


44 


——_——— 


9 
* 
\4 * 


- 
_ 2 
* 


- , 1 
\ — 4+ | 
rr. . Pod ooo ETD 


* 
N LD 
—_ — > - — 
. *** —_— 


\ 


» Py £ 


Ll 


— 
- F 
: 
8 


IS : 


5 


— 


7 < 
1 P , - - 1 * 
Lend - 0 - adv : 
4 . 
: 


, # - * 


ie Earl of Shrewibury'r Caſe. PAT IX 


per manus The ſaurar & Camerar noſtr ſeu cor' alicui ibi{ 
pro tempore exiſten ad feft' San Mich Archang & Paſc. per 
equales portiones, ac etiam dict anmuitat five annual redditum 
novem librar-pro and ſive ſtipend pred prefat Roger comit 
Rutl'a tempore plen' ætatis viginti unius ann ejuſd comit'ad 
terminum & pro & durante toto termin vitæ naturalis ipſiu 
Roger comit Rutl de Theſauro noſtro, hæred' & ſucceſſorun 
noſtror ad receptum Scaccarii noſtri provenien per man The- 
ſaurar & camerat noſtror ſi ve eorum alicujus pro tem pore exi- 
ſen', five de prat' noſtris juxta caftr' noſtrum de Not'predi@, 
vocat' the Uing's Meadewe, ac de proficꝰ pannag & herbig 
Parci noſtri de Beskwood, necnon de omnib' redditib five pro- 
fic. de Foreſt præd' provenien ſive creſcen, per manus Ballivo- 
rum, propoſi tor, firmarior, receptor, five aliorum occupator 
dic pratorum, de redditibꝰ fiveprofic' pred', ſi vo hrum alicu- 


Jus pro tempore ex iſten ad feſt prædict per equales portion: 


Damus etiam & per præſent pro nob, hæredibus & ſucceſſor 
noſtris concedim præfat Roger comiti Rutl ,a tempore plene 


etatis viginti unius annor equſd* com ĩtis, ad termin & pro& | 


durante toto termin vitæ naturalis dict Roger comit' Rut! 
offic Seneſchal'; dominiorum five manerior noſtror' de 


MNMaunsfield, Bolſover, & Horſley, cum vad & feod' eiſd' offic 


dq bent in & pro eiſd' vel eor aliquo: Ac in 


ab antique debit” & conſuet capiend', habend* & annuatim 
rcipiend'di&t' vad duranꝰ termin prædict' de exitib', prof, 


Frmis, & reventionib' dict' dominior ſive manerior noſtror 


de Maunsfield, Bolſover, & Horſley præd', five eorum alicujus, 


per manus firmarior, receptor five alior occupator' eorun,, ſire 


cor: alicujus pro tempore exiſten, ad dict ſeſta San Mic' Arch- 
ang & Paſchæ, per equales portion, una cum omnib aliis pro- 


ſic, juribus, com modatib', juriſdictionib' privilegiis, prehe- 


minentiis, & emolument' di omnibus & fingulis officiiscum 
cxteris præmiſſis, & eorum alicui, provenien' five aliquo modo 
ſpeRan ; & adeo, plene,liberez& integre, ac intam amplis mo- 

o & forma prout:Fho' Manners milites aut Joh* Manners ar, 
aut Johannes nup' comes Rutl', aut ante eum Edward? nuper 
comes N utl' deſunct', five ante cos Thom & Henric nup' co- 


mit Ru defunct, Anth Browne five Ric Southwell milit 
defuuct, aut aliquisalius 9 — ali; officꝰ pred vel eor al- 
ve occupant hab' & percepit, 


quis ante hæc tempora occupans fi 
habuerunt fiye- perceperunt, aut habere — — bet vel 

ö | up de uberior! gra- 
ia noti raac ex cexta ſcĩentia & mero motu noſtris dedimus & 


conceſſimus, ac per preſent” pro nob hæredibꝰ & ſueceſſoribus 


noit is damus & concedim' ptærcat Rog comiti Rut Offic Cu- 
Hod parct noh ri de Not cum omnib' & ſing vad, feod',profic, 
comniqditatib & emolumentis quibuſcunq; o ffid præd debr 


tis, eonſuetis, ave pertinent, in tam am pl' modo & my 
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prout predict Thomas Manners miles, aut Johan' Mannets a 
armig; aut -predict Johan aur Edw' nuper comitgs Rutl* 
jam defuncti, aut ante eos quidam Rich! Manners aut Fran- 
cif. Leake milit jam deſunct, aut aliquis alius five aliqui alii 
offic' pred exercen' ſive exercentes habuit five percepit, ha- 
buerunt ive perceperunt, habend, occupand', & exercend 
ene. præfat Roger com Rutl per ſe vel per ſutficien- 
tem deputatum ſuum five deputatos ſuos ſuffic len a tempo- 
roplene ztar' viginti unius an ejuſd comꝰ, ad tot termin & pro 
& durante tot term vitz naturalis ptæd Roger com Rutl cum 
vad, feod', profic', commoditat advantaglis & emolumentis 
quibul. eid 3 ab antiquo debit & N vet” five pertinen', / 
aut ratione ejuſd per quamcu na tea 
& habit” 1 . — vi 
vor, Occupator five Offic' noſtror ejuſd pro temp' exiſten 
de exiti bus reventioni bus & profic' ejuſd ad feſta Paſch. & 
8. Mich' Arch equis portionib' ſolvend que quid offic & 
ſeod ac cœter omnia & ſingula præmiſſ. ſuperius per præſent 
data & conceſſ. per Iras n'ras Patent ſub mag ſigill' n'ro 
Ang confect, geren dat apud Weſtm' viceſimo tert die Ju- 
li an' reg noſtri tricefim' tert', cuida* Joh. Manners armig* 
durant minore ætat præd' Roger com' Rutl nuper dat' 
& conceſſa fuer, Quĩ quid Roger com' Rut! modo plen 
ætat eſt, prout certam inde habem' notitia', volent' etiam & 
firmit' injungend' præcipient per præſentes, omnib & ſingul 
offic, miniſtris, & ſubdit' noſt, tam infra-libertat' quam ext 
tenor” præſont', qd” eid Roger com Rutl & deputato ſuo fi 
deputatis ſuis, in præmiſſ. omnib faciend* & exequend fint 
auxiliantes, aſſiſtent & conſulent prout decet, eo qd ex 1 
. mentio de vero valore annuo, vel de certitudine præmiſſor five 
| eorum alicujus, aut de aliis donis five conceſſion per nos ſew 
| per ay; progenitor n'ror' pref. Rog, com Rut! ante hæc 
temp* fact minime fact' exiſtity aut aliquo ſtatut, actu, ordi- 
nation, proviſione five reſtrict' in contrar inde antehac habit}, 


fact, edit, ordinat', five proviſ. aut aliqua alia re, cauſa, vel 
materia quacung;z in aliq non obſtant. In cujus rei teſtimon 
nartodecim' die Jun, an' reg' n'ri quadrageſim ſecundo. 
odg; 3 Rog com Rotel' ante confectionꝰ præd I'raru? 
q drageſ. ad ſuam plena ætat' viginti & unius an' perveniſ. 3 
irtute I'raru' patent pred” fuiſſet ſeiſit de præd' officio 
fraſcyipt* ſpecificat* ut de libero tenemento pro termin vitæ 
ſur; ac quod præd Roger com Rotel', a tempore confec- 
| maneru predict de Maunsfield in narratione prædicta men- £ 
| 5 tionat', , 
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has lit noſt fieri fecim'” patent, Teſte meipſa apud Weſtm. 

tent, ſ. decimo nono die Nov. an reg præd nuper Reginæ 
Sendſcalli præd maner de Maunsfield præd in narratione in- 
tion literarum patent prædict, exercuit officium Seneſcalli 


* 


Fo -, _ The Earl of Shrewsbury Caſe. Parr N. 
- ..— tionat?, per deputat' ſuos & non per ſeip in prop” perf, ſua: 
Quodgz — decimo 3 die Decemb. a i dict 
nup feginz Eliz. quadrageſ. quarto, ead' nup' reg de præd 

maner de Maunsfield præd' fic ut præſert' ſeifita exiſten' 

Iras ſuas patent ſub mag figill' ſuo Angl ſigillat, gerent In 
_=_ eiſd die & an, ac Jurat præd in evidenciis oſtenſas, conceſ- 
| | ſiſſet prad' maner de Maunsfield cu' pertinent”, inter alia, 
1 gquibuſd. Will mo Hamond & Ranulpho Catteral, Habend & 
„ tenend' præd maner de Maunsfield cum pertinent præfat. 
4% Will mo Hamond & Ranulph Catteral hæred & aſſignat ſu- 
* is imperpet'; Virtute cujus 2 Willus Hamond & Ranulph' | 
Catteral in præd' maner de Maunsfield præd' cum pertinen' 
intra verunt, 2 fuerunt inde ſeiſit in dom inico ſuo ut de feod}, 
| quadns przd' Will'us Hamond & 2 Cattgral. fic indo 
eifit' exiſtent”, poſtea, {. vicefimo tertio die Jan', an reg dom, 
Eliz. nup' Reg Ang! quedrageſ. quart per quanda' indent 
ſua erent” dat eiſd die & an', & poſt', 1. vicefimo ſeptim 
die <juſd' menſis Jan. an quadrageſ. quarto ſupradict coram 
dicta nup' regina in Canc' ſua de recordo irrotulatam, pro & 
in conſideratione decem ſolidorum eifd' Will'mo & Ranulph' 
per lem Gilbertum com' Salop & Mariam uxorem 
2 olutorum, conceſſerunt, alienaverunt, barganizaverunt, 
vendiderunt præd maner de Maunsfield præd' cum per. 
tinent' pref. com' -Salop' & Mariæ uxor' ejus, habend' & te- 
nend maner przd cum pertjnen' pref. com Salop & comi- 
tiſſæ & hæred & aſſign ſuis imperpet: Virtute cujus, necnon 
vigore actus in Parliam'to d'ni. Henr' nup regis Angl' oddari 
an reg ſui viceſim ſeptim tent edit, prad' comes Salop & 
comitiſſa fuerunt de præd' maner de Maunsfield præd' cum 
pertinen ſeifiti in dominiĩco ſuo ut de feodo, Et jurator præd 
ulterius dicunt ſuper ſacram tum ſuum „ quod præd co- 
mite Salop'& comitiſſa fic ut præfert' ſeiſit exiften', poſt, ſ 

| præd ſextodec die Febr an regni dicti nup Reg quadragel, 
0 gꝗuarto in narratione infraſcript ſpecificat”, quid* Simo Sterne 
| adtunc exiſten deputat przd* com' Rotel: pro exercit' præd 
offic' Seneſc” pred? maner' de Maunsfield, acceſſit ad villa do 
Maunsfield ad uſual' locum ibid' ubi Cur maner de Maunt- 
field præd communiter tenta & cuſtod' fait ad tenend', An- 

glice, to keep, curiam Baronis ejuſd maner de Maunsfield 
præd', & præd' Tho. Woodward illuc acceſſit ad cuſtodiend 
: curiam ejuſd maner ut Seneſc' pro præd' Gilbert comite 
Salop, quodg; 2 Tho. Woodward ut Seneſcall' pred 
comitis Salo] præd Simon Sterne ut deputat' przdi@' 
"I . comitis Rutl, ad locum prædict pariter & infimul acceſ: 
ſerunt, & prædiet Simon Sterne. ut deputatum predic 
vu \. YM COM” 


— 


* - C 


% 
— a 1 


eo 
7 


n 
Mt 
n 
m 
& 
5 
n 


n. 


2 A we 


* CO ß SS ©... 1% ME RR. AOL mT mth 1 


1 


Parr Te; The Fart of Shiewbury s Caſe. 


comitis Rotel' mand ballivo maner illius ad roclam' fac 
ro tenend cur Baron maner illius per ipſum Simon Sterne 
ut deputat præd comitis Rotel adtunc tenend, & prædiit 
Tho. Woodward ut Seneſcall przd' comitis Salop lm iliter 
mand* ball ivo maner il, hp. proclam' faceret 0 tenend 
cur Baron maner preæd' per ipſum Tho. Woodward ut Se- 


ceſcall pred” _— 8 Salop p, {ed nulla Cur' adtunc tent” fult, 


ſed per eundem Tho. Woodward adjornat*fuir, & abinde uſqʒ 
imprerrationem p pred” brevis originalis præd Tho. Woodward 
ut ſene ſcall præd Gilberti comit Salop' cuſtodivit Curias 
maner” præd & ſemper abinde ipſe idem Tho. Woodward & 
rzd' Robertus Spencer receperunt omnia feoda pertinen 


-Feneſcallo ibid. ficut debita deveniebant : Er fi ſuper rota 


materia præd per Jur pred” in forma przd' comperta vidd- 
bitur Cur hic quod przd' Robertus Spencer & Tho. Wood- 
ward ſunt culpabiles de tranſgr infraſcript, tunc Juratores 


or dicunt fuper ſacrm' ſuum pred” quod prædict Rob. 


ncer & 'Tho- Woodward ſunt culpabiles de tranſgr. infra - 


ſeripe prout præd Roger comes Rotel' interius verſus eos 


queritur, & tunc aſſident dampna illius Roger comit' = 
oecaſione tranſgr. infraſcript ultra mil. & FE ſua peripſum 
circa ſecta ſyam in hac parte appoſit uadraginta libras, _ 
& pro miſ. & cuſtag, il duodecim d fi ſuper tota = | 
teria vial per Jur præd' in forma Font ' videbitur 
Cur hic quod P præd Rob. Spencer & rn Woodward non 


ſunt culpabil de tranſgr e urator præd di- 
cunt ſuper ſacrm' ſuum pred”, nal Reh Spencer & 
Tho. Woodward non ſune capa d e tranſgr — 2 
prout iidem Rob, & Tho. interius allegaverunt. Et — oh 


Trin. 8 Jacobi. 
zue Earl of Shrewsbury's Caſe! | 


Yely. 208. 
4 Leon. 243. 


dant's Counſel moved many Exceptions to every Part 


A2 brown. ; 0. A it, r. Againſt the Patent and the Validity of the Grant 


The 1 Point. ab initio; 2. Admitting the Grant, that the Office is for- 
2 Rol. 20. feited; 3. Againſt the Writ and Declaration; 4. Againſt 
the Gift of the Action; 5, Againſt the Verdict. As to 

the Firſt it was ſaid, That the Grant was urterly void for 

3 Reaſons: 1. Becauſe the Grant is of the Office Seneſthal- 

| E Domimorum ſive Maneriorum noftrorum de Maunsfield, 
ts) Doftrin. , Boffover, & Horſley, and no (a) County mentioned where 
Pl. 189, 191. they lie, and ſo in the King's Caſe incertain and void; for 
3 it was ſaid, It may be, and ſo the Truth is, That the King 


has divers Manors of the ſame Name in ſeveral Counties, 


and of ſeveral Values, and Iſſue can't be taken what Ma- 
nor the King intended to Grant, for his Intent ought to 


ſo it appears in 21 E. 4. 48. 4. ö. the King's Patents ought 
to extend certainly to the Thing of which the Patentee will 
4 .- - have Advantage. 2 R. 3. J. 4. If the King grants to me 
2 Br. Patent that I ſhall not be (5) Sheriff, without ſhewing of what 
| gem fieri oportet de certitudine: But i 


nom erit Vicecomes alicujus Comitat, there ſuch Grant is good, 
as it is there held. And in Acts of Parliament of Confirma- 
tion of Letters Patent, the ufual Purview is, that the Let- 


ters Patent ſhall be effectual, notwithſtanding the Miami x 


— 


£ N D upon the ſeveral Parts of this Record, the Defen- 


eppear in his Grant, and not by collateral Averment: And 


County, it js void for the Incertainty, yp Conceſſio per * | 
it the Grant was, 91904 
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or not true naming of the Counties where the Honour t, Ma» 
&c. lien or been: Which proves (as 'twas urged) that 


che County is omitted, the Grant is void. Tg which it 


was anſwered and reſolved per totam Curiam, That the ſaid 

Grant was certain enough altho'the (a) County was omitted: () Dodrin- 
And many ancient Grants are without mentioning any pl. 18, 191. 
County, and God forbid that all of them ſhould be now 433 
adjudged void. For Maneria de M. Z. & H. import ſuffici- 


18 6 Br. Patent 


ſelf, and adjudged a Grant, without mentioning in eld. Tit. of 
2 wth lay; and if the King has tes --: -- 
ſims Name in divers Counties, yet Non-ability 9; 
there are many Clauſes in the Letters Patent themſelves to * 
deſcribe what Manor the King intended to paſs, to diftin- 6 Rene # 
ouiſh it from the other, /, either by the Recital, or Refe- Plowd. 231. 2. 
rence in whoſe Tenure or Occupation it was, or by the Va- 
lue of it, or of whoſe Poſſeſſion it was, or by x 6 Clauſe 
that the Patentee ſhall have and enjoy it in ſuch ample 
Manner and Form as J. S. Sc. or any other Owner of the | 
ſame Manor had, or ſuch like, or by the Particular, But in at 
(O Pleading it ought 10 be alledged in what County the 6. f. 
Manors lie (as in the Caſe at Bar the Pl. did) And if the 7 
other Party had pleaded Non conceſſit, upon the Trial of the | j 
Iſſue the Circumſtances aforeſaid might be given in Evi- | : 


dence, to prove what Manor was granted : Bur if the other 
Party had demanded Oyer of the Let. Patent, and had demur- 
red in Law, it ſhould be adjudged againſt him, for it is Matter 
in Fact what Manor ſhall paſs, to be proved in Evidence, as is 
aforeſaid. And the Acts of Confirmationsdonot extend where 
the County is omitted, but where the County is. miſnamed, 

| or 
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o not truly named. And alſo for avoiding of 'all Queſtions 


, 


divers Imperfections are ſaved by the Acts of Confirmationg, 


which ars hot of Force to avoid the Grant. 
. It was objected againſt the Grant, that the Grant was, 
a tempore filene etat 21. annorum ej uſd comitts, pro & du- 


rannte toto ter mino vitæ naturalis dicti Rogeri comitis Rur 


Seneſe bal Dominiorum ſive Maner” naſtrorum de . 
H. cum vadiis & feod' eiſd a ab antiquo debitis & 


' conſuet” capiend': And therein the K. was deceived, for he 


can't grant the Office from the Day which was paſt before. 
To which it was anſwered, and reſolved by the Court, that 
the Intent of the Grant was, that the Patentee ſhould 
have the Fees from the Time of the Accompliſhment of his 
full Age; but without Queſtion, altho' the K. can't grant 


the Office from a Day before, yet it ſhall be (a) good for 


the Life of the Patentee to begin by the Grant, and void 
for the Time paſt. | 
3. It was objected, 1. That by no Clauſe expreſt in the 


Patent the Patentee can make a () Deputy. 2. That by 
Law the Patentee without ſpecial Words can't make a De- 
puty. As to the firſt, it was obſerved, That the faid Let. Pat, 
- confiſt of 3 ſeveral Grants: 1. Of the Office of Conſtable, 


Oc. Steward, & capital Fnſtic For8ſte, Sc. which Grant 
has an Habendum, and Power to make Deputies. 2. Of the 
Office of Stewardſhip of the ſaid 3 Manors, with Limitati- 
on of the Eſtate for Life, and with a Clauſe to receive the 


; Fees, £c. but no Power to make a Deputy. 3. Ac infufer at 


uberiori gratia, &c. dedimus, Ec. pref. R. com cuſtod' Parci 


ae Nett, Sc. Habend gaudend & exercend” offic pred 


(written by ſuch Contraction) per ſe,” vel ſitcient deputat 


ſſuum ſeu deputat ſuos ſufficient” # tempore plenæ ętat, &c. 


(e) 2 Rol. 65. 

To. Lit. 6. a. 

2 Co. 55. a. 
* 10 Co. 107. b. 
Plow. 196. b. 


+ As 


| Plow, 79G. b. 


mas 


durante vita igſius Regeri comitis, cum vadiis, feod" &c.ciden 


officio, Ec. pertin'aut ratione ejuſd, £c. And it was ſtrong- 
iy urged, that this laſt Habendum ſhould have relation only to 

e Premiſſes of the laſt Grant, 1. Becauſe there are, as is a- 
foreſaid 3 ſeveral Grants, of 4 ſeveral diſtinct Offices; 2. E- 
very one has a diſtin Limitation of Eſtate; z. Every one 
has a diſtinct Grant of the Fees and Profits. And altho' the 
laſt Halendum is wrote ic præd which, as 'twas urged, 
may be intended officia prædicta, and then it refers to all 
the ſeveral Grants, yet it can't be ſo intended, for the 3 Rev 
ſons. before; and alſo theſe Words in the ſame Sentence, cun 
vadiis, feodis, Sc. eidem officio wrote at length; aut ration 
ejuſdem, explain the ſaid Words wrote ſhort ie pred 
to be in the 2 Number, officium prædiklum; and 
the (c) Office the Premiſſes is to expreſs the Cer- 
tainty of the Thing given, and need not limit any 


"Eftate, and the Office of the (4) Habendum is 0 
limit the Certainty of the Eſtate, and need not 
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the Thing given again, and therewith agrees Myute | 
2 Adams's Cal Plow, . 1 96. b. So in the Caſe at Bar ſy 
Habend' ſhall be, by Conſtruction of Law, referred to its pro- 
r Premifles; and of that Opinion was the whole Court. 
ota Reader, for Abbreviations and incongruous (a) Writing (a) stile 302. 
in Grants, theſe Rules, Falſa orthographia non vitiat conce® - | 
fionem; Alſo, falſa(b) Grammatica non vitiat concefſionem: E (b) 11 Co. 3. b. 
tem, ille numerus & ſenſus abbreviationim accipiendus eſt ©2. Mt. 146. b. 
wut conceſſio non ſit inanis. And therefore if the K. grants tot 10 — _— 
ill maner de D. & C. if it is but one Manor in truth, then 
theſe Abbreviations of tot ill maner ſhall be taken in the fin- 
arNumber totum illud manerium: And if they are in Truth 
2 diſtinct Manors, then theſe Abbreviations ſhall be taken in 
the plural Number, tota illa maneria, or otherwiſe the Grant 
will be void. Fi4.32 E.3. Brief 293. A Sci. fa. recites, That a 
Fine was levied - maneriis de B. & H. , the Oo 
was, re pred (c) manerium de B. ingreſſus eſt; (cs Co. 55 5. 
— ph Averment that in Truth Z. & His ut one + Barr 
Manor. And in 20 H. 4. Brief 497. Exception was taken to 
the Writ, becauſe it was wrote with Abbreviation Matil' 
where it ſhould be Matild, and yet good, becauſe it was uſual 
to write this Name ſo, quod nota in a Writ which ſhall abate 
for falſe Latin, for he may purchaſe a new Writ at his Plea- 
ſure, but not a new Grant. Vide 1) El. Dy. 342. The 4 firſt p 
Letters in the Name and Stile of K. H. 7. (4) H. R. A. F. (d Dy. 342. 
were omitted in his Lett. Patent made to Simon Digby, yet pl. 53. "ma 
adjudged a good Grant. And 38 H. 6: 33. a Declaration in Stile 302. 
which it was alledged that V. T. reſignavit, &c. in manus 2 Co. 17: « 
o- Epioept &9 loct illius Ordinarii, and Exception was taken, 
auſe it was not in manus Johannis Epiſtopi, for litera J. 
nibil niſicat, and yet the Declaration adjudged good. 
And in 4 (e) H. 6. 16.6. between the D. of Terk and the E. ( Br. Brief 
of Warwick the Writ was Henr' Dei gratia Rex Ang, Rex 212. 
Hiber', where it ſhould be Dominus, and for this Incongru- Br: Office del 
ity the Writ ſhall abate, but a Grant by ſuch Name ſhall be ** 
good enough. So in the Conuſance of a Eine, falſe Latin or In- 
congruity ſhall not hurt the Fine, as in the Caſe before, where 
a Fine is levied 4e maneriis de B. & H. where it is but one 
Manor; and 9 E. 3. a Warränty was in the Fine, idem Gal- 
Frido & uxori ſue, where it ſhould be eiſem, and yet good; CPs 
and 24 E. 3. 37. 4. the Fine was pro () omnibus ſervitiis, (f ) Firs, Brie# 
„ 


exactionibus, & dd'is pertinente, where it ſhould be perti- 406. 
1 and therefore challenged, and notwithſtanding al. 
w ; | La. 
2. It was Obje&ed, That by the Law without ſpe- 


* 
= * 
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Diſcretion; and therefore, Feta, lib. 2. cap. 5 2. deſcribes 
what Perſon a Steward ought to 5 (a) Provideat Fic 


* 


(a) Co. Lit. 

Ct. b. Dominus ue Seneſcallo circumſpecto & fideli, viro providi 
Toſtea 50. a. Jiſerero £9 gratioſs, bumili & pugeco, & pacifico, & modeſty, 
gui in legibus conſuerudinibuſy; Provincie, & cſicio Sen 
 Cakie ſt cognoſeat, jura domint ſui in omnibus tueri affec. 
tet, quigue fub-ballivos Domini in ſuis erroribus & ambiguis 
ſeiat inſtrucre, & docere, quique egents parcere, & nec pre. 
ce vel pretio velit a tramite juſtitia deviare, & perverſe ju. 
dicare. And therefore it was faid, that this Office is eppto- 
priate to the Pl. 1. To his Perſon, ſor it is granted to him 
only during his Life: 2. Io his Qualities of his Mind, / 
Science, Fidelity, and Diligence, which are ſo individually 
annexed to him that he can t make a Deputy, nor Aſſignee, 
® Plow. 379. and therewith. agree Sir Hen. Nevil's Caſe, Plow: Com. * 384. 
(6) de (8) Lizr. lib. 3. cap, Condic. 89. Vide 39 H.s. 33. (c) 11 l. 
II Sed. 379. 4. T. (4) 10 F. 4. 14. 6. 17 H. 7. by Frowick (e) Kelu. 
(c) Fitz. Grant 44. . and nothing of that was denied by the Court, and yet 
— ROY 25. it was reſolved and ſo adjudged, That the Pl. might (as this 
B GAY: Caſe is) make a (F) Deputy. And it was obſerved, that this. 
Br. Patents 65, Word Steward is derived from 2 Words, {(g)Stede, and Ward, 
2 Officer 28. Aud is as much as to ſay, my Place, or for me; and there: 
2 Kol. 19. fore he is commonly called a Woodward, who / has the Cuſſo- 
Poſtea 50. a. dy and Cliarge of Wood, and ſo Hayward of m Hedges 8 
* Deputy ſic de ſimilibus. And Seneſtallus in Latin has the ſame Sig- 
Br. Patents 64. nification, as appears in the Hiſtory of Ingulphus 46 3. inter 
Perk. Set.101. Confſuetudines Scaccarit, where the Under-Sheriff becauſe 
7 b. he exerciſed the Place of the Sheri himſelf is called Seng 
"ok 425 oballus Vicecomitis, and therefore à great Officer within 
Co. Lit. 61. a. this Realm is called, the — Ste becauſe the King 
appoints him in divers Caſes to exerciſe his Place, 656. 
(Pak Set There is a great Difference betwixt a Deputy (+) and an 
| Aſſignee of an Office; for an Aſſignee is a Perſon who has 
an Eſlate or Intereſt in the Office it ſelf, and doth all 
Things in his own Name, for whom his Grantor ſhal! not 
anſwer, unleſs it is in ſpecial Caſes, but a Deputy has no E- 
ſtate or Intereſt in the Office, but is but the Officer's Sha- 
dow, and doth all Things in the Name of the Officer bim- 
ſelf, and nothing in his own Name, and for whom his Gran- 
(3) Cawley 148, tor ſhall (i) anſwer; and when an Officer bas Power to 
e. 23 . make Aflignees, he may implicire make Deputies, for (k) 
. 7.4. cui licet quod majus eft, non debet quod minus eft non licere; 
Cawdry'sCaſc, and by Confe h , od 

O Plow.379,b. and by | quence, when an Office is granted: to one a 
his Heirs, (/) thereby he may make an Affignee, and by 
Conſequence a Deputy. And in the Caſe at Bar, the principal 
Parts of the Office of Steward of a Manor is i1rare gucrelus 
Flac, Surrenders, Admittances, and Fealties, probare teſta- 
men, & comitr adminiſtrat infra maner, Oc. and cheSuizon 


* 


* 0 


Part N. The Earl of Shrewsbury Caſe. 8 
are Judges of the Court · Baron, and the Steward for the moſt * 
Part as Prothonotary or Regiſter to the (a) Sutors, c. fe ; 
which Manual labour in Writing, Cc. the Steward G18 . 93. d. 
ſmall Fees. Now when the Queen grants th Of. "i 3 Co.60.b. 
Steward of the ſaid Manors to the Plaintiff 7 U ce of Godb. . 
Farl, ſo that in reſpect of the Smallneſs of th "Office Cr. Ei 4 
PR FO Do de wh Gal” 
d ied in Law Conveni '4, ett. 266, 
may make a Deputy, for whom the Earl ough * 2 he 1 | 
o that it can't be any Prejudice to the Queen, and hi Be. 21 E. 4. 88. b. 
puty exercebit officium laboris, as in holding of the ol tMod-Rep.174, 
Baron, and in entring of the Pleas, Surrenders 2 and oY EY 16,17. 
need ſhall be in Caſes of Diffculty, or concerning ch "P = (6 ph 
fit of the Queen, the Earl exercebit officium fiducie; & £10” Poſtea 6o. 2. 
tie, & ingenii. Comites dicuntur a comitando is 2 2 Ar 
2 degem. Bracton lib. 1. cap. 8. Comites y te : Leon, 17 ug 
. the ghar pert ro oe 
— Reges enim tales ſibi aſſociam ad conſulendum. cl. 222, 
An this was the moſt eminent and ſupreme Dignity from (e) 6 Co. 53; n. 
n 1 Ke 2 _ Black Prince was keen — 
e who of anci I 6 
— — Earls were of the Blood Royal. And Fwy: « FN b — 
: is Day, the King in all his Appellations ſtiles them, * 1 
rag Chariſimi Conſanguinei noſtri, and for theſe Rea- D721 158. 
IE eee 
| not be a . 
272 becauſe the Law intends that they ali the Br. Chal 2 
— ng with their Counſel for the Commonwealth; and keep 11 
the Realm in Safety. by their Prowaſs and Valour YT 
= 5 e ſame Reaſon they ſhall not be put on (c) uries, al- 90 8 Go. 25 
r APE yn ne 
OE Flaintiff or t is an Earl or ö 
11 no 
2 be tried by Jury, (4) but by the King's Writ . 
* Daves at ſhall not have Day of (e) Grace againſt 2, f N. 
« Lord of the Parliament, becauſe he is intended to attend Go Lie. d 
— ick: And all theſe and many other (F] appear in Moor 
our Books, Ez 30. b. Regiſter 179. Þ. NN Þ. 247. 6-7 Co. 15-2. 
8 1 1 Afb: 24. 32 H. 6.'27. 35 H. 6. 46. 4. Ix n 
Mas * when fuch Office deſcends to an Infant, or a 15H. 6. 6.8 
m1 rug compos mentis, or Ideot, &c.. th of Neceſſity . Chalte 
fity wh ＋ gy it by Deputy, ſo an Earl for the Necel. Fr. Chall 
kry which, the Law intends, el his Attendance upon e 
Onto n and the Publick, this Stewardſhip of a baſe 7 H. 8. 22. b. 
fore it was 3 "7 * Deputy z agg there- 4 F dba” 
. ed, That if a Parkeſhi . 21. 3 
* 2 Earl, without Words to ks 2 45 ( FC Eur 
J keep it by his ks And in many Caſes the 825 | 
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Law: allows diverſe Acts for Conveniency in reſpect of the 
Disgnity ob the Perſon: ; a if Licence, is given to # Duke © 
hunt in a Park, the Law for en him ſuch A. 
ttʒendants as are requiſite to thę D his Eſtate. Vi 
(a) Br. Treſp. (a) 12 H. 7, 2, U. C (0 13 KH 7 10. b. So when a Biſhop 
B Lieence 10. is riding, it is not convenient to his Eſtate and Degree to be 
\Bc, Treſp. forced to examine the Ability, of a Clerk, but he ought to u. 
4314. tend his convenient Leiſure, 14 H. 7. 21. 15 H. 3. 7. G8. 4 
99 Co. tix. And of ancient Time the Earl was (e) Præfectus, ſeu Preps 
8.2 ſttus Comitatus, for fo imports the. Saxon Word, / Sbirerett i 
Fade. 97. b, the Revt af the Shire, which is as much as to ſay præpoiu 
Comit, and had the Charge and. Cuſtody of the County, and 

z is called'by the Romans, Sairapas, which Word they hai 
from the Per/zans, and was applied to thoſe who were, Pre. 

fefti Province. And V igecomes eft.vicem gerens ſive vicarius 

Comitis.: And now the Sheriff has the whole Authority fer 
Adminiſtration and Execution of Juſtice, which the E. had, 

1 And now the K. by his Letters, Pat. commits to the Shetif 
e (A0 Cuſtadiam Camitams, without expreſs, Words to make y 
4 Co. 33. a Deputy, and yet he who comes in lieu of the E. may make 
1 one Subvicecames, i. his Deputy, who in ancient Time, u 
appears before; was called Seneſcball' Vicecom, and: in the 
(e) Co Lit. Stat, of Neſtm. 2. c. 39. he is called Subuicecomes, and in 11 
262. n, H. 5. c. 15. he is: called Shire- Clerk; and if (e) Vicecomes qui 
Fgeerit vicem cumitis may make a Deputy, 4 forticri the Ear 
Fbimſelf may do it; & co gotius in the Caſe at Bar, becauſe 

it concerns pri vate Cauſes in a baſe Court, Alſo, when before 
the Statute. of Quia Emptores terrarum the King or other 

/  Lotd, Sc. have given Lands to a Knight to hold of him by 
Knights Service, / to go with his Lord (when the King 


well and conveniently array d for the War, in this Caſe t 
Law had ſo much regard to the Dignity of Knighthood 
3 (which is the inferior Degree of Dignity) that he might find 
of) 2Co:165.a, another able Perſon, &c. to go for him with the King to the 
Co. It. 79.2, War; and therewith agrees (%) E. 3. 29. 4. b. which 
Lic, ſect. 96. two Caſes, one concerning the publick Adminiſtration 
| and Execution of, Juſtice. in Time of Peace, and. the & 
ther the. publick Defence of the Realm in Time of Wat, 
were more ſtrong Caſes than the Caſe at Bar. And 
_  * Jt appears in the ſaid Letters Patent that it was ihe 
Intent of the Queen, That the Earl ſhould make 
Deputy by theſe Words, Volentes & firmiter injur. 
gendo precifientes. per præſentes omnibus & ſingulis g. 
Poiariis, minuiſtris, & ſubditis naſtris, tam infra lilertu 
"an quam extra, tenore freſentium, quad eidem Rogero * 

miti - Rutland & depuraro, ſive deputatis ſuis in ram 
omnibus faciend & exequend' [int auxiliantes, afſiſtentth 
& conſtulentes ꝓrout decet ; By which it appears that is 
an 
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pr N. The Earl ef Shrewsbury's Caſe: 16 


intended that the Earl ſhould make « Deputy in præmiſit om- 

nibus: And her grant Py. ng be taken and expounded, in 

reſpect of the Di nity of the Perſon ſecundum intention ſuam. KEW 

And as to the Opinion of Fiera, (a) ubi ſupra, it is further ſaid, (#) Ant. 48. b. 

cujus offcinm eft curias tenere maner i per ſubſtitutum- | 

ſuum hoe plerung; fecerir, Oc. By which it ſeems, that then Gies 
Stewards of Courts might make (5) Deputies. - . 
As to 2. Admitting that the Pl. can t make a Deputy, then The 2 Point. 

t was objected, That the Non-uſer thereof is a Cauſe of For- 

feiture, and to prove that, 2 H. 7. 11. B. in the Caſe of the (c) Co. Lit. 
Clerk of a (c Market, Sc. was cited. To which it was an- 233. a. 

ſwered and reſolved, That by Non uſer, the Office in the Caſe Hardres 48. 

at Bar can t be forfeited. And for the better Underſtanding of 

the true Reaſon of it, It is to be known, That there are three (4) Sawyer's 

(4) Cauſes of Forfeiture or Seiſure of Offices for Matter in Argument ia 


Fact, as for abufing, nor uſing, or refuſing. Abuſing or Miſ- 5 9 


ufing, as if the Marſhal, or other Gaoler ſuffer voluntary E- 
57 ir. Far r . Offices, 39 HC. 32. B. 3 Ma. 1 a 
fe) yt. Vide in 22 LP. 34. (F) 11 E. 4. 1. (g) 18 H. 4. ( Kelw. 194. 

18. 20 E. 4, 5. b. So ifa Foreſter or (H) Parker fella cur Wood. * 8 
unleſs for neceſſary bruſh itis a Forfeiture of their Offices; for Poſtea 96. b. 
Deſtruction of Vert is (() Deſtruction of Veniſon. As to Non- PI. 151 pl. 4: 
uſer, (Which concerns the Caſe at Bar) there is a Difference 9 24 
when the (&) Office concerns the Admĩniſtration of Juſtice or (g) 8 H. 18.2. 

the Common- wealth, and the Officer ex icio, or of Neceſſity (b) Co. Lit. 
ought toattend without any Demand or Requeſt; there the 11 U5. 29 b 
Non-uſer or Non · attendance in Court is a Forfeiture, as the Moor 9,16, 787. 
Office of (/) Chamberlain in the Exchequer, Prothonotary, (7) Cr. Car. 50. 
Clerk of the Warrants, Exigenter, (n) Philizer, Cc. in the (5 5 
Com. Pleas, c. for the Attendance of theſe and the like Of- Cr. Car. 60, 
ficers is of Neceffity for the Adminiftration of Juſtice ; ſo the 49% _ 
Attendance of the Clerk of the Market is of Neceſſity for the 1 — 
Commonwealth. Vige (n) 2 H. 7, 1 1. B. So of holding the She- 4 Leon. 120. 
riffs Torn, 1 Ma. Dy. 15 T. (0) But when the Officer ought not N. Benl. 2. 
to attend or exereiſe his Office but on Demand or Requeſt to 7 os ob 
be made by him to whom he is Officer,thereNon-uſeror Non- ( 2 Rol. 155. 
attendance, is no Cauſe of Forfeiture without Demand or Re- Dy. 114, 115. 
made; as in theCaſe at Bar, he was not bound to hold any 5 Kc. 2 
urts, but upon Requeſt made, and ſo much is implied in his (0) Supra ( — 
Grant, ſ to hold his Courts when he ſhall be required; and ſo 
it was adjudged in W2lroz's Caſe in the Com. Pleas, an 10 E. 
Can 20 El. in the ſame Court in Rand. Hurleſton Caſe; as if 
Man grants an Annuity pro conſilio impendendo, he is not 
bound to give Counſel but . — Requeſt made, 39 H. 6G. 22. 4. 
John Bruin Caſe, C22 El. Dy. 369. ( Plommer's Caſt, (p) Dy. 396. 
41 (9%) E. 3. Brendon's Caſe. © 8 | 095 
But when the Office concerns any Man's (y) private, and the 8 ! N 2 
Officer ought ex Officio to attend his Office without Requeſt, . 
there the Non-uſer or Non-attendance is no cauſe of Forf, unleſs 


the Non-uſer or Non- attend. is cauſe of Prejudice or Damage Co, Lit. 233.8. 


to him whoſe Officer he is in ſomething which concerts bis 


The Earl of Shrewsbury's Caſe. Parr N. 
Charge: As if a Parker or Cuſtosparcidoesnot attend one ot 
two Days, and within theſe = no Prejudice or Damage hap- 
ns, it isno Forfeiture ; but if by Reaſon of his Abſence Per. 
ions unknown kill any Deer, it is a Forfeiture of his Office; 
and therewith agrees 5 E. 4: 6. a N 
ER: a2 to Refuſal it is tobe known, That in all Caſes when an 
Officer is bound upon (a) requeſt to exerciſe his Office, if he do 
: ret it not upon Requeſt, it is a Forfeiture: As if the Stewardof a 
| Manor is requeſted by the Lord to hold a Court, which be 4 
| 2 doth not, it is a Forfeiture. +) 2 
The j Point. - Againſt the Writ and Declaration it was objected, that they 4 
„ gol Reb. ere () vi £ arm (where an Action on the Caſe ought to bo ſe 
eg. * without vi S arm) for theWrit and Declart. are, that the De- w 
Cr, Car. 323. fendants eund? Comit ad exercend dict Offic infra dict n. of 
Hob. 1 $0. ver de M. & vadia, feoda, commoda, & profic' eid offic de jure 
PLOT? pertinent hahere & percipere vi & arm adtunc & ibid in. 
; 19 Fitz,. Action pediverunt, & adbuc impediunt. And the Books in (c) 43 E;. 
ur le Caſe 33. 33. 4. 17 E. 4. a. werd cited, and F, N. H. 86. H. that an A- 
up ion on the Caſe ſhall be without vi £9 arm. And as to that 
it was reſolved by the Court, that the Writ and Declart. were 
ood enough. And a Difference was taken betwixt Non-fea- 
(d) Cr. Car. les, and (4) Miſ-feaſance, for Non - ſeaſance or Negligence, 
325, 377, 378. ſhall never be ſaid vi & armis,for that would be oppo/itum in 
* Raym. 72. oh jecto, neitherfor Negligenceor * Non-feaſance ſhall the Wit 


(%) 2 Rol. Rep. ſay, contra pacem, (e) 14 H. 4. 3. 4. (J 45 E. 3. I gh 43 E.3, 
ic 


— 


239. ae IA „„ 33-4. But ſome Writs ſhall be contra pacem, w all not be Vi 

Br. Atiion ſar 91 E armis, as 9 H. 6.1. 4. (g Recaption ſhall be contra po. bi 

le Caſe 46. cm, and againſt the Law and the Statute, but ſhall not be vi all 

tir AG 29 2y27i5.S0 in all Actions for a Thing done ageinſt any Stat he 
ar le Caſe 34. , 1 

Er. Action ſac the Writ ſhall be contra gacem; vide 17 E. 3. 1. a. altho it 8 10 

le Caſe 20. for Non-Feaſance. But when there are 2 Cauſes of an Action mi 


oe N the Caſe, the one cauſa cauſans,*and the other cauſe cauſata: 
2 1. . Canſa cauſansmay be alledged to be vi & arm, for that is not 
Br. Recapt. 1. the immediate Cauſe or Point of the Action, but cauſa carſits, 
(b) Supra (e) as in 12 H. 4. 3. 4. the (Y putting of Dung into the River is 

x _ cauſa cauſans, and therefore it may be vi & armis, but cauſi 
catſſata, ſ the Point ofthe Action on the Caſe is the Drowning 

of the Pl's Land: So in 8 R. a. Heſteler . Regiſter 105. 4. 

the Breaking of the Inn may be alledged vi & armis ; for di. 

| feftus cuſtodie is the Point of the Action on the Caſe againl 

the Hoſtler, M. 29E. z. 18. J. The Abbot of Eveſham brought 

an Action on the Caſe againſt certain Perſons, and declared 

that he had a Fair in S. with all that belonged to a Fair, and 

that the Def. with Force and Arms diſturbed the People cor 

ming to the Fair (which was cauſa cauſans) by which the Ph 

lo his Toll (which was cauſe cauſata). the Point of the Att 

on, and the Action maintainable. Vide 16 E. 4. 7.4.0. FE. N 

8 B. 89. m. 19 R. 2. Tit. Action ſur le Caſe, 32. So in the Caſe at 

(/) 2 Rol. Rep. Bar, the Def.s might (i) vi & armis hinder or interrupt 
246. the Plaintiff in exercifing the Office, and that is car;ſa c4% 
S ſans, by which he. loſes his Fees, Cc. and that is cauſ# 
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51 


cauſatathe Point of the Action and 7 H. 4. 44. U. If an A- 


dion on the Caſe has (a) ſufficient Matter, altho' it has 


Matter impertinent alſo, yet it ſhall be maintainable. 


114 


Br. Action ſur 


| Agginl the Action it was objected, That no Action on le Caſe 35. 


the 


ſed of a Corody certain, is diſturbed thereof by another, by 
which he can't take his Corody ; yet he may grant it over; 


Nuper obiit 12. So if another takes my Rent; yet I may 

t it over, and therewith agree 24 E. 3. 4. 15 E. 4.8. 
1 E. 5.5.4. 19 R. 2. Action ſur le Caſe 51. J. F. brought an 
Action on the Caſe againft certain Perſons, and declared, 
That he is Bedel of the Hundred of H. and ought to have 


he has in the ſame Hundred have been ſeiſed thereof: And 
Hankford took 3 Exceptions to the Declaration, r. That he 
has not ſhewed how he has his Eftate, & non allocatur, 2. 
He claims by Preſcription of every of theſe Brewers Beer by 
Virtue of his Office; and he has joined ſundry, Brewers in 
his Action, where he ought to have ſeveral Actions, & non 
allocatur, M all in Covin were acceſſary. 3. He has ſhewed 
he was difturbed, in which Caſe he ought to have He, £& 


% ow UuU = 2 _PM =». aA ST v iu = «z\.\-x- a. £43. 


miſtaken by the Reporter ; for there the Reaſon which is 
ven is, becauſe peradventure he has nothing in the Office 

t for a Time, as à Clark his nothing but the Occupation, 
Oc. the Contrary-of which a sin the Declaration, where 
he preſcribes in the ſaid Office; but the true Reaſon is, 
That it is in his Election, as is aforeſaid. 


there was no Diſturbance found, and if any Difturbance 
is found, the Diſturbance alledged in the Declaration 
is not found: Pirſt the ſaid (4) Words which paſſed be- 
twixt them, was no Diſturbance or Interruption 


Malpas was bound to another, that he ſhould not in- 
terrupt him in exerciſing the Office of Parker, &c. 


that if he would be ſo hardy to come to the faid Park, 
and uſe the Office aforeſaid, that he would beat him, 
and it is there held that this verbal Threatning is not 

| H3 * ny 
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non allocatur. But the Reaſon of the Rule of the Book is 


and they met in London, and Malpas ſaid to the Parker, 


OY 37. 


Oc. he who is ſeiſed of them is in Election to have APfe 2 Leon. 134. 
and admit himſelf to be out of Poſſeſſion; as if a Man ſei- 3 Leon. 3.263. 


4 Leon, 167, 
168, 224. 


[ 

; 

N Dy. 2 50. pl. 88 
. otherwiſe it is of Land. And therewith agrees 17 E. 2. (c) N. Benl 224. 
4 : 
- 


61. a. 


ſe lies, becauſe it appears by his own ſhewing that Br. Nugacion, 
he may have ( Ae, Vide 2 H. 4. A f. 4. I. 13 H. J. 26. The 4 Point. 

4. B. and many other Books. But it was anſwered and re- (6) Cr. El..y8, 
ſolved by the Court, That of Things not manurable, hære- 199, 466, 520, 
ditamenta incurporra, as Common, Corody, Office, Rent, . 


2) Br. Brief 
1 


of every Brewer, who ſells 3 Gallons of the beſt c) Beer for (c) 1 Rol. 106.1, 
4 certain Beer; and ſays that he, and thoſe whoſe Eſtate © 


Againſt the Verdi& 5 Exceptions were taken. r. That THE 5 Point, | 


(4)8Co.91 ..b. 
1 Ro] « 4270 


1 Jones 169. 
the Plaintiff, as in 16 FE. 4. 10. b. & 11. a4. David Aud 173 


Ul 


any Interruption. 2. There is no Diſturbance found vi & ary' 
which is alledg d in the Declarat. To which it was anſwered 
and reſolved by the Court; that there was an expreſs Diſturb. 
2 ſ. wo ps =, hy — Fyoms he Taking of Fees ; for 
smpedire m imponere,& impediment eſt quo quis im 
ditur ut . 94 ad ſe joe erm and altho' the Di Ns 
bance with all the Circumſtances be not found, which is alledg- 
ed in the Declarat. yet if any Diſturb. is found which is ther 
alledg d, it isſufficient, and that without Queſtion is direct 
| found, 3. The Verdict is, 24" quid” Si. Sterne adtunc exiſtens 
deputat præd Comit Rutland pro exercitio pred” Officti Se- 
neſchalli pred” Maner' de M. ani it is not found that he made 
wy the ſaid Sterne his Deputy by his Deed, as itought to be, as it 
- in Deputy is agreed in 28 H. 8. (a) Deputy 17. for this Reaſon the Ver- 
dict was inſufficient. To which it was anſwered and reſolved; 
that it is true, that he who makes a Deputy ought to make him 
by Writing: But when the Jury find that S. Herne was his De- 
ty, all neceflary Incidents are thereby alſo ſound; and there- 
re * the Matter they have found that it was by Deed. 4 
()Hob. 56. The Verdict is, 24 ( acceſſit ad villam de M. & ad uſualen 
locum ibid ubi Curia Maner de M. communiter tent & cuſis- 
dit ſuit, and it is not found that he came to any Part of the Mx 
nor, but only 44 uillam de. lu. and therefore it is inſufficient ; for 
ſe) Co. Lit. 38. a. the Court ought to be held either upon(c) Part of the Manor, or 
* .at leaſt upon ſome Part of that which is holden of it, but it may 
w well be that ſome Part of the Town is not within the Manor, 
but held of ſome other Manor, & non allocatur. x. Becauſe it 
mall be intended prima ſacie in this ſpecial Verdiſt, that the 
Manor includes the whole Town: 2. r Words, .. 4d u- 
ſualem locum ubi Cur Maner c. make in a ſpecial Verd. the 
atter 22 it ſhall he intended in ſome Place within the 


anor, for ſuch preciſe Form is got by Law requir d in ſpecial 
(a) Cr. Jac. 64, (4) Verdifts,which are the finding of Lay People, as in plead 
Vis. 61, , which is made b ET rs, in the Law. Laſtly it was 


Cr. El. 167, objected, That the Verdict has found, that ſemper abinde, (. 
669. from 16 Day of Feb. c.) iidem Th. Woodward £9 Rob. 8 
Lit, Rep. 23 cer receperunt omnia feoda pentinen Seneſchal' ibid which 
ought to be intended till the Finding of the Verdict, and be 
cauſe they have given Damages entirely for all, whereas it ought 
to be only for the Tak ing of the Fees before the Original; tt 
thisCaſe the Verdict was inſufficient. To which it was anſwered 
and reſolved by the Court; 1. that the Beginning of this Sen. 
(e) Hard, 347. tence is, and (e) abinde uſque impetrationem prædict brevis 
original, Sc. which Words in this ial Verdict ſhall 
N and limit the 2 abhinde alſo. 2. The Jurors, if, &. 
find them guilty e tramgreſſ infraſeript which uu 
allegded in the. Writ and Declaration from the 16th 
February hucuſpue, which taking all the Words together 
ought to be intended zue ad impetrationem brevis. Au 
afterwards in the End of this Term a Writ of Enquiry of 
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The. Earl of Shrewsbury Caſe. Part 
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pr IN The Earl of Shrewsbury's Caſe: 

was awarded by the Court, and upon the Return 
—_ Judgment was given for the Plaintiff. And the Ch. 
Juſtice In his Argument ſaid, That in the ſaid Letters Patent, 
there is a general Clauſe which refers to che Grant of the 
ſaid qu of Steward — * and the other Offices 
which were before ted, ſ. una cum omnibus aliis pro- 
fie, juribus, — & emolument dict omnibus Es fin- 
gulis officits eum oeteris præmiſiis provenient ſeu'eliquo mo- 
4o peclant & aao plens & integre, & in tum amplis mo- 
do 3 forma, Prout Tho. Manners Miles, Sc. aut aliquis a- 
lius, ſive aliqui alii ic pred” vel eorum aliquis ante hes 
rempora occupans ſive ot, habuit & fercepit, habue- 
runt ſive perceßerumt, &c. And if in any former Patent of the 
faid Office of Stewardſhip, the Patentee hed expreſs Power 


to make a Deputy, that then by theſe general Words de om (4) Dy. 351, 


(6) Ant.29. b. 
2 Rol.Rep.156. 
i Ventr. 409, 


nibus juribus, Ec. adeo plene, & integre, &c, prout aliquis, 
Ge. being applied to a particular Charter which has ſuch 
gxprels Authority, the Plaintiff may make a Deputy, — 
to this purpoſe 43 B. 3. 22. 18 Elis. Dyer (a) 35 1. & Hi 


0 * 
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16 Eli. (3) Aweredith's Caſe in the Exchequer weft i 


52 


2 brownl. 341, 
ard. 456, 
” Palm, $1. 
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Mich. 8 J acobi Regis. 
In C ammuni Banco. 


Hickmot Caſe. 


t by William Hickmot again. 
T homas Oxenbridge on « of 401. 1 Jan. 5 Fac. the 
Def. pleaded in Bar, That after the Making of the faid 


Bond, ſe. 10 Fulii 1608. the-Plaintiff releaſed unto him, 
and pleaded Part of the Releaſe, the Plaintiff demanded 


Oyer of the Releaſe, which was read to him in theſe Words 


| July the 13 Day in anno 1608. It is concluded and agreed, 


 wþon the Day and Tear above written, between Wm. Hick- 


Winch. 92. 


mot of the one Party, and Tho. Oxenbridge of the other 
Party, That upon good Conſiderations, drawing the Parti: 
#bereunto, The ſaid Will. Hickmot doth acknowledge hin- 
Self fully ſatisfied and diſcharged of all Bonds, Debts or De. 
anands whatſoever, from the Beginning of the World uni 
#his Ages Day, by the ſaid Tho. Oxenbridge. And thi 
be the ſaid Will. Hickmot is to deliver all ſuch Bonds as le 


bath yet undelivered to Tho. Oxenbridge, except one Bond 


of zo1. yer wunforfeit, which is for the Payment of 22ʃ 
avberein the ſaid Tho. Oxenbridge and Rog, Oxenbridge, 
bis Brother, ſtandeth bound to the ſaid Will. Hickmot, 1 
Witneſs whereof, c. And the Plaintiff ſaid that he ought 
not to be barred of his Action, for he ſaid that the Bond of 
40h. ſo-excepted, and the ſaid Bond Cur' hic prolat are one 
and the ſame Bond, c. u which the Defendant de 
murred in Law, And in this Caſe three Points were 1. 
ſolved 2. That the ſaid Acknowledgment by his Decd 
to be ſatisfied and diſcharged of all Bonds, is " 
Judgment of Law a Releaſe or Diſcharge of the Bonds, 
for none ought to be ſatisfied but once, although tbe 


word Diſcharged is not r ſaid of the Part dt 
I 


the Obligee, but of the or, for the Obligor is to be 
diſcharged ; yet when the Obligee conſeſſes _ to be 
1 ” barged 


Pr N 


e een 6, # a tw wo 


” mw ft 4 win FAM = «a. wa. 
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5 (a) Fitz. Oblig; 


19 R. 
Der. 166. 


d. Kelw. 34. b. 
3 There was Reaſon, that this Bond of 40 l. ſhould be ex- 2 f. . 
cepted, for it was not then due. 5 | W Fer. Göitg. 10 
Ide 3 Point, That now it (J) « by the Plaintiff's B.. Oblig. 8. 
Confeflion in bis Replication, That he can't have an Action iy ye LEE 28 
againſt the Defendant only, but ought to have brought it a- ( Li. "a 
gainſt him and Roger Oxenbridge, for the Bond of 40 l. 20 % 
excepted was a joint Bond; and the Plaintiff avers in his © Lit. Rep. 
Replication, that is the Bond upon which he has conceived f) 1 Jones30g. 
this Action, and therefore he has abated his own Writ. Fey 52. b. 


But the Court gave Day to another T at which Day 45. 14, 199. 
the Plioti® was Noni. 45 


n 


— „ re» 


(s) 3 Inſt. zi, 
202. 
SGodb. 233. 


(6) 1Browal. 4. ſaid 7obn Pleader, and now of the ſaid Henry and Elizs 


I Brownl.4. 


596. ſaid Houſe to which the Nuſance is done, for ſo have alwsys 


Godb. 233. tion in this Caſe,becauſe theWrit was (4) levavir,&&c.ad mit 
mentum liberi tenementi nuper Johannis Pleader, & 


Mich. 8 Jacobi. 


In Communi Banco. 


Baten / Caſe, 


EE Baten, and Elizabeth his Wife brought « qui 
permittat againſt George Sampſon, to proſtrate a Houſe 
in the Pariſh of St. Clements Danes without Temple Bar, 
London, which the ſaid George wrongfully, and without 
udgment had built 24 nocumentum liberi tenementi 
ohannis Pleader, & modo præd Henrici & Eliz. in jure 
us Eliz. Sc. And declared that the ſaid Zohn Pleader 
was ſeiſed of a Mefluage in the Srrand in the ſaid Pariſh 
in Fee, and ſo ſeiſed the ſaid George, alt Offob. anno yi 
* wrongfully, and without Judgment (a) erected upon 
is Freehold a Houſe, fo near the fail Mefluage nuper fret 
Johannis Pleader £9 modo ipſorum Henrici of Eliz. ſic quod 
Orientalis pars ejuſdem domus ipſius Georgii (Y) ſuperpen- 
det, Anglice, doth jut over the ſaid Mes e late of the 


tren nes g. 02 rere 


« 2.429 


| beth in latitudine 17 Inches, and in longitudine 11 Feet, 
ad nocumentum liberi tenementi "ow Henrici & Elia. 
in eadem, c. to their Damage of 1001, upon which the 
Defendant demurred in Law. And in this Caſe 3 Points 
were reſolved. 1. That it was not neceſſary to (c) ſhew 
57. how the Plaintiffs had the Eſtate of John Pheader in the 


been the Forms of 1 upon the Caſe, and the Deck. 
rations upon them in ſuch Caſes: And ſo was it adju 

and affirmed in a Writ of Error, 8 by the Re. 
cord (which agrees with this Caſe) in Penruddock's Ca 
in the fifth Part of my Reports f. 100. B. 2. It was objected, 
That there was Variance between the Writ and the Declan 


modo 
pred 


% 


Baten's Caſe. 54 | 
Hen. & Eliz. and the Declaration, was levavir, c. | 
Oe. tam prope Maſſuag pred" Hen. & Elis. /ic 94 1 
flax” Oc. ſuperpendet, Anglice, doth jut over, 


2 


re meſuag nup fred” Johan. Pleader, & modo ipſorum 
& Eliz. Sc. ad nocumentum liberi tenesaenti ipſorum 
Hen. & Eliz. in eadem, ſo that the Writ is, ad nocumentum 
liberi tenementi nußp Joh. Pleader, g modo of the Pl. a, and 
the Declaration is, ad nocument liberi tenementi i 
Hen, £9 Eliz. and ſo Variance ; & non allocatur, for the Pl's 
ſhew in their Declaration (a) that the Erection was in the (4) Doin, 
Time of 7. Pleager, &c. which agrees with the Writ, be- bl. 96, 384; 
cauſe the Erection was ad nucumentum Job. Pleader, and the 
Conclufion ad nocumentum of the Pls. is neceſſary 5 for o- 
therwiſe they can t maintain an Action, nor demand Dama- 
ges. 3. It was objected, That the Pls. have declared gene- 
rally, ad nacumentum, and have not aſſigned any Nuſance in 
certain, /6 That the (4) Rain fell from the ſaid Houſe new- (5) 2 Roll. 14% 
ly built, upon the Pl. s Houſe, or that the Windows are top» 141. 
by which he loſes the Light, &c. as in (c) 4 ,; 4 (0 Dorin. 

8. 3. 36. 4. 5. [(d] Richard e Dalby's Caſe, the Pl. in the placit. 86. | 
uod permittat ſhewed the Manner of the Nuſance, ſ when ory 2 i" 
Ne Smoke. entred into the ſaid Houſes, ſo that no Man 16). 2 | 
could live there. So in 18 E. z. 23. b. (e A Man brought a.(4)4E.3.36.a.b. 
wet of Nuſance of a Houſe levied to his Freehold, and de- TE — 4 
clared that where he had a Houſe, and under his Houſe had N | 
a Place which contained ſo much in length, and fo much in | : 
breadth, by which the Water uſed to deſcend from his Houſe 1 
and paſs, there the Def. had built a Houſe above the Spout, fo i | 
that the Water and Drops of Rain could not fall as they 11 
ought, but fell upon the Walls of his Houſe, whereby the : " 
Timber of his Houſe periſhed. So in 32 AY. 2. In Ai of {4 
Nuſance quare 4ivertit (J) curſum aguæ, Oc. and aſſigned / J Fitz. AC 4 
that he made a Trench croſs a River which came to the Pl. s l 39. | 
Mill, fo that it was miſturned, inſomuch that where the 1 
Mill uſed to grind 3 Quarters, gc. it could now grind but a 4 
Buſhel, and alſo that the ſaid Water did drown 15 Acres of * 1 
the Pl.s Meadow, adjoining to the ſame Mill; ſo as where he . x b. 4 
uſed to have 40 Loads of Hay in them, he could now have 2 Kol. . 12 
but 7, Cc. Vide 30 E. 3. 3. 4. G26. 4. b. 17 E 3. * 39. 2 (g) ( Fiz. quod | 
E. 4. 13. 4. b. and ſo it was in the faid Caſe of Perrudgeck, Br mirtatt. 4 
But it was reſolved, that the Plaintiffs need not in this mins. j 
Caſe aſſign any () ſpecial Nuſance; for here it appears to Bl: Brief 524. 
the Court, that it is to the Plaintiffs Nuſance; For this (t 86 
Caſe differs from all the ſaid Caſes; for in this Caſe © 
the Defendant has built a new Houſe, which overhangs 
Part of the Plaintiff's Houſe (which was not in any of the. . 
other Caſes) ſo that of (i) Neceſſity the Rain which falls (5) 2 Roll. 149; 


kom the new Houſe mult fall upon the Pl.'s Houſe. Alſo 141. 
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(a) Cujus 
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| Baten's Caſe» _ Paxr NN 
r Rol. 141. (a) Cujus oft ſolum, ejus eſt uſque ad Celum. And therewith) 
p = +; bp noone 14 1. And by dhe Overbullding upon Part of the 

Gz Rol. 141. Houſo of che Pl. s, be has deprived, them of the Ait; 
( Co. Lit. alſo he has (5) prevented them from building their 
Ada en Houſe higher; and that which 2 (e) to the Cour 
40 Pl need not be averred ; for (4) Lex non requirit verif 
(e) Doct. pl. care quod apparet Cur, Plow. Com. 87. B. in Patridge; 
86. 126. b. Caſe. 13 H.. 1). if (e) an Infant brings an Aſſine of Mort. 
(55008. 26 b. dancefter, he need not aver, that it is within the Time of 
r 16. b. Limitation, for it appears by the Pl. s Infancy, 46 E. 3. in 
Bessie c. Treſpaſs for taking (J) of Money, the Value need not be 
Br. Faux Latin ſhewed, becauſe it appears. Vide 33 H. 6. 54. 26 H. 6. Gard, 
8. Form 13. 58. 35 H.6.30. 4. Brafton 254. and this is according to the 
Gg pl.36: old Verſe, Quo (g) conſtar clare non debet verificare. Aud 
1% in Penrudddtk's Caſe, the Pl. did not aflign any ſpecial Nu- 
ſance before the Writ brought; but that ſuperfenader 3 pedes 
| eurtilagii, Sc. per qd aque pluviales de eadem domo agen. 
 demies, ſolum ejuſd meſuagii conterunt, ac magnofere indie; 
magis magiſy; conſumunt £3 devaſtant, & ea ratione curti- 
| lagium præd quolibet pluviali tempore humectatum & inun- 
Nw datum exiſtit : So that all the Words in the ſaid Declaration 

| being in, the preſent Tenſe, and fo after the Writ brought, 
and no Aſſignment of any ſuch e Nuſance beſore 

the Writ brought, it appears thereby that the Court, as of « 

Thing apparent, took Notice thereof without Averment, 

3\Do&. v1.86 For Nunc pᷣluit, & toto nunc Jupiter æthera fulget, and that 
el 846. every one knows: And the Book in 3 E. z. Afiſe 362. (b) 
was cited where in Aſſiſe of Nuſance de foſſo levato ad no- 

cum liberi ten ſui; and made his Plaint that there where 

the Water of S. held Courſe directly from S. to the Water 

of Jdele, the Def. had made a Ditch croſs the Water ſo that 

— the Water was ſtopt and roſe, ſo that his Land lying near 
os the ſaid Ditch'is drowned ad dampnum, c. and r 
- was taken to it, becauſe he doth not ſay how much Land is 
U) 32 AM. z. drowned, ſo that the Plea is uncertain (and Note he doth not 
Antea ooh 2 ſhew as in (i) 32 l before the particular Nuſance upon the 
- _ , drowning, c. that where he uſed to have ſo many Loads of 
Hay, that now he has but ſo many; ) alſo it might have 
| been ſaid, that by ſome Manner of drowning, the Meadow 
8 would be the better, but there ad damnum implies the Con- 
122 — trary, but it was anſwered in the Caſe of (k) 3 E. 3. that the 
Supra. h. Aſſiſe ſhall ſay in certain, becauſe ſometimes more may be 
my drowned, and ſometimes leſs, wherefore the ſaid Plaint was 
| «Judged good. So in the Caſe at Bar, the Jury ſhall enquire 
the Certainty and Quantity of the Damage which happen- 
00 1 Jones 221 ed to the Pl. by the ſaid Nuſance. Nora Reader, there ar 
* 20% Ways to redreſs a Nuſance, one by Action, and in that he 
| ſhall recover Damages, and have Judgment that the Nuſunce 


ſhall be remov d, caſt down, or abatedi s the Caſe requires jo 


* 
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"> 3 | 4% . ; og 
ber N. aten Caſe, 55 
ve Party grieved may (a) enter and abate the Nuſance (2) 1 Rol. Rep. 
Limſelf, as appears by 17 Z. 3. 44. 9 E. 4. 35. and in Pen- —_ 

11: Lr Caſs but then he ſhall not have an Action, nor Er. El. IT 

Lcover Damages, for in an A/iſe of Nuſance, or Quod fer. 1 Jones 222 
boittat re- Sc. it is a good Plea, that the Plaintiff 8 144,105. 
pimſelk either before the Writ brought, or pending the Writ, 5 Co. 101. b. 
Las abated the Nuſance: For in an Aſiſe or Hue ermit- Cr. Jac. 555. 
at, he Thall have Judgment of 2 Things, ſc. to have the Nu- Taq" * 
ſabce abated, and to recover Damages, and he has diſabled * 
iimſelf by his own Act to have Judgment for one of them, 
to have a Nuſance abated, and therefore the Action doth 
pot lie; and therewith agree 50 E. 3. 11. 4. B. The Abbey 
of Buckfaſt's Caſe, and 2 H. 4. 1. 46 E 3. 24.4. 29 Af. 2. 
Vide the Stat. of V. 2. c. 24. In () Cafibus in quibus conce- (6) 2 laſt. 405. 
ditur breve de Cancell de fatto alicujus, de cetero non rece- *© © 
lunt querentes a Curia Regis ſine remedio, fro eo quod. 
Ten tum trangſertur de uno in alium. Et in Regiſtro 4 
Cancellaria non eſt inventum aliquod breve in iſto caſu ſpeci- 
ali, ſicuti de muro, domo, mercato, conceditur breve ſuper © * 
eum qui levavit ad nocumentum, & {i (c) transferatur (c) 5 Co. 101.4 
domus, murus, & hits ſimilia in aliam perſonam, breve now 
denegetur, ſed de cetero cum in uno caſu conceditur breve in 
conſemili caſu ſimili remedio indigente ſicut prius fiat breve, - 
And the Reaſon, that at the Common Law Aſſiſe of Nu- - 
ſance lay not againſt him who leyy'd the Nuſance, and him to 
whom the Tenement was transferred, was becauſe there | 
pas nat found any Writ of Aſſiſe of Nuſance in the Regiſter, 


* 


wy eee — 


but which ſuppoſed, that the Tenants in the Aſſiſe levave- * laſt. . 
rum; and that can't be ſaid when the Tenement is transfer c 

red to, another; for he did not levy the Nuſance, but onl 
the other; and now this Stat. gives a Writ of Aſſiſe in ſuc 
Caſe: ſe. Queſtus eſt nobis A, quod B. (who levied the Nu- 
ſance) £9 C. (to whom the Tenement is transferred) lev 
runt, and this Stat. extends only to Aſſiſe of Nuſance a- 
gainſt him who made the Nuſance and his Alienee, 30.E3. 
26. 4. h. 46 B. 3. 23. b. 24. 6. 50 E. 3. 11.8.6. and after- 
wards the Plaintiffs in the uod permittat bad Judgment. 
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Poulterers Caſe. 


- ©.” We 8. Fac. Regis, The Caſe between (a) Sr 
tle in, IT Filez and Ede Wirers, Henry Bate, J Won 
--— -- - bridge, and other Poulterers of London Defendant, 
(5) Cr. Car. for a Combination, (5 Confederacy, and Agreement betyixt 
17 16, them falſly and maliciouſly to charge the Plaintiff (who 
2 Kc. Nen had married the Widow of a Poulterer in Gracechurch 
258. ftreer) with the Robbery of the ſaid Ralph Waters 5 ſupps 
2 Bulſt. 271. ſed to be committed in the County of Eu, and to pro 
1303293; ge, cure him to be-indifted, . adjudged, and han 
Hut ad and in Execution of this falſe ſpiracy, they procured d- 
O. Bendl. 1:4: yers Warrants of Juſtices of Peace, by Force whereof Sts 


Nera Orme yn csn wh 


Palm. 3159. was appre , examined, and bound to appear at the 
1. , ces fn ; at which Aﬀites. the Deſendants did i 


Hurd. 196. pear, and preferred a Bill of Indictment of Robbery agil 
'» laſt. $61,562. — ſaid Phintif'; And the Juſtices of Aſſize . the 
Evidence to the Grand Jury openly in Court, they pete 
ved great Malice in the Defendants in the Proſecution d 
the Gale, and upon the whole Matter it appeared, Thatths 
Pl. the whole Day that Naters was robbed, was in Lou 

_ fo that it was impoſſible that he committed the Robbery, 

te) 1 Jones 94. and thereupon the Grand Inqueſt found (c) Tgnorami 
And it was moved and ſtrongly urged by the Defs. Counk 

That admitting this Combination, Confederacy and Agree 

ment between them to indi& the Pl. to be falſe, and malic 

ous, that yet no Action lies for it in this Court, or elſeuhet, 

for divers Reaſons. 1. Becauſe no Writ of Conſpiracy fort 

Party grie ved, or Indictment or other Suit for the K. lies bu 

where the Party grieved is indicted, and Iegitimo mol 

| acquietalth 


— 
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ear. We Potrerers Caſe: 3 


acquietarus, as the Books are, (a) F. N. g. 114. 5. & E. 3. Ar. (s) p. N. B. 
6. 24 E.3. 34. U. 43 E. 3. Conſpiracy 11. 21 P. 59. 19H.6.28. 114 4. 
21 HG. 26. 9 E. 4. 12. Cc. 2. Every one who knows himſelf 3 
guilty, may to cover their Offences, and to terrify or diſcou- 

e thoſe who. would proſecute the Cauſe againſt them, ſur- 
miſe a Confederacy, Combination, or Agreement betwixt - 
them, and by ſuch Means notorious Offenders will eſcape 
unpuniſhed, or at the leaſt, Juſtice will be in danger of be- 
ing perverted, and great Offences ſmothered, and therefore 
they faid, that there was-no-Precedent or Warrant in Law to 
maintain ſuch a Bill as this is. But upon good Confideration, 
it was reſolved that the Bill was maintainable; and in this 
Caſe divers Points were reſolved. 

1. That at the Com. Law, (which not only favours the 
Life, but alſo. the Liberty of a Man, and Preedom from Im- 
priſonment,) when a Manwas imprifoned pro morte hominis, 
Ec. where prima facie by the Law he was not bailable, and 
ve detineatur diu in priſona, ſe. till the Coming of the ſu- 
ſtices in Eire, as appears by the Stat. V. 1. cap. 1 1. the Pri- 
ſoner in ſuc h Cate might have a Writ Je () Odio & atia, () a lnſt. x,; 
direQed to the Sheriff, quod (e) aſſumptis tecum coſtodibus FH 7- pf. 3: _ 
placitorum corone in pleno comitatu per Sacrament probo- ,, b. N 
um & legalium homi num, Ac. inquiras utrum A, captus & (e) 2 Inſt. K. 
detentus in priſona, &c. Pro morte W. unde rettatus (i. ac. N d Reg 
cuſatus) eſt, rettatus ſit odio & otia, an eo quod inde culpa- * 
bilis ſit, & ft odio & atia, tunc quo odio & atia, &c. niſt in- 
lictatus vel appellatus ſilerit coram Fuſtic' noſtris ultimo i- 
tinerantibus in partibus illis, & pro hoc captus & impri 
natus, &c. by which it s, that if the Priſoner be in- 
dicted or appealed, and by Force thereof impriſoned, the 
ſaid Writ being but a Surmiſe lay not againſt the ſaid Mat- 
ter of Record. b 1 1 

2. It is to be obſerved, That if upon the ſaid Writ de odio 
& atia, the Jury found him Not guilty, yet the Sheriff, 
with the Coroners, or any of them, could not bail him; but 
then ſhould iflue forth a Writ Je ponendo in ballivum | 
to the Sheriff which Writ recites the Inquiſition, by which 
the Priſoner is found Not guilty, or that he did it /e defen- 
dendo, & non per feloniam, ex malitia precogitata, vel per 
mfortunium, tibi præcipimus, quod ſi præd A. inveneris 
tut 12. probos & legales homines de comit tuo, 8c. qui eum 
manucapiant habere coram Fuſticiaris noſtris ad primam 
Aſſam, c. ad ſtandum, c. tunc ipſum A. &c. pred 12 in- 
term. tradas in hallivum. By which it appears, that in-ſuch 
Caſe the Sheriff without a Writ could not bail him, nor bail 
by Writ under the Number of 12 Perſons who wou'd bail him. 
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The Ponlterers Caſe: Pixr R 


Vie Magna Charta, cap. 26. W. I. c. 11. Glouc, c. 9. I, 


c. 29. But now this Writ 4e adio & atia is taken away by 
the Stat. of 28 E. 3. c. 9. Fide Regiſtr ub: ſupra Sram J.. 
Cor. 5). g. Vide Bratton lib. 3. 12 1. 3. | 

3. It is to be obſerved, That there was Means by the Com. 
Law before Indi&ment to protect the Innocent againſt falſo 
Accuſation, and to deliver him out of Priſon : And as O4iuj 
in the ſaid Writ Ggnifies Hatred, fo Acia or Atia fignificy 
Malice, becauſe malitia eſt acids, i. eager, Sharp and Cruel, 
- And it is true, That a Writ of Conſpiracy lies not, unlel 
the Party is indicted, and /egirimo modo acquietatus, for 


ſo are the Words of the Writ z but that a falſe Conſpiracy 


betwixt divers Perſons ſhall be puniſhed, altho' nothing be 
put in Execution, is full and manifeſt in our Books; and 
therefore in 2) A P. 44. in the Articles of the Charge of 


Enquiry by the Enqueſt in the King's Bench, there is 


Nota, That two were indicted of Confederacy, each of them 
to maintain the other, whether their Matter be true, or 
falſe, and notwithſtanding that nothing was ſuppoſed to bo 
t in Exeeutiom the Parties were forced to anſwer to it, 
ſe the Thing is forbidden be Law, which are the 
very Words of the Book 3 which proves that ſuch falſe 
Confederacy is forbidden by the Law, altho' it was not put 
in ure or executed. So there in the next Article in the fame 
Book, Inquiry ſhall be of Conſpirators and Confederates, 
who agree amongſt themſelves, Ee. falſly, to indi, or ac 
quit, c. the Manner of Agreement and betwixt whom, 
which proves alſo, That Confederacy to indi or acquit, 
altho nothing is executed, is puniſhable by Law: And 
there is another Article N. betwirt 

7 Confede- 


Merchants, and in theſe Caſes the piracy or 

racy is puniſhable, altho' the Conſpiracy or Confederacy be 
not executed; and it is held in 19 R. 2. Brief 926. A Mu 
ſhall have a Writ of Conſpiracy, altho' they do nothing but 
conſpire her, and he ſhall recover Damages, and they 
may be alſo indicted thereof. Alſo the uſual miſſion of 
Oyer and Terminer gives Power to the Commiſlioners to 
enquire, c. de omnibus coadunationibus confederation: 
bus, & falſis alliganciis; and Coadunatio is a Uniting of 
themſelves together, Confederatio is a Combination # 
mongſt them, and faiſa alligantia is a falſe Binding each to 


the other, by Bond or Promiſe, to execute ſome unlawful 


Act: In theſe Caſes before the unlawful A& executed the 
Law puniſhes the Coadunation, Confederacy or falſe Alliance, 
* : to 


to the End to prevent the unlawful Act, guia (a) quando 4. (4) 2 Init. 48. 
liquid prohibetur, prohibetur & id per quod pervenitur ad Hardr. 146. 
llud : Et affectus punitur licet non ſequatur effectus; and 
in theſe Caſes the Common Law is a Law of Mercy, for it 
prevents the Malignant from —_ Miſchief, and the Inno- 
cent from ſuffering it. Hill. 3 H. 8. in the Star-chamber 
a Prieſt was ſtigmatized with F. ( and A. in his Forehead, (4) Moor 814. 
and ſet upon the Pillory in Cheagſide, with a written Paper, 
for falſe Aecuſation. M. 3 & 4 Pb. & Ma. one alſo for the 
like Caſe fuir Stigmaticus with F. & A. in the Cheek, with 
ſuch Superſcription as 1s eforeſaid. Yide Proverb”. 1. Si te 
lactaverint peccatores & dixerint, Vent nobiſtum ut inſi- 
diemur ſunguini, abſcondamus tendiculas contra inſontens 
fruſtra, Sc. omnem pretioſam ſubſtantiam repcriemus & im- 
plebimus domus noſtras ſpolits, Cc. Fili mi ne ambules co- 
ram eis, &c. 28 enim eorum ad malum currunt & feſti- 
nant ut effunaani ſanguinem. And afterwards upon the 
Hearing of the Caſe, and upon pregnant Proofs, the Defen- 
dants were ſentenced for the ſaid falſe Confederacy by Fine 
and Impriſonment. Nora Reader, Theſe Confederacies, 
uniſhable by Law, before they are executed, ought to 
90 four Incidents : 1. It ought to be declared by ſome 
manner of Proſecution, as in this Caſe it was, either by ma- 
king of Bonds, or Promiſes one to the other : 2. Itought to be 
malicious, as for unjuſt Revenge, &c. 3. It ought to be falſe 


* an Innocent: 4. It ought to be out of Court volunta - 
ily, e 
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2 Rol. 141. 


(a) Hutt. 136. 
2 Rol. 141. 


fſaid in Harlsſton in the County of Norfolk in Fee;-and 


to & proficuo meſſuag & parcel terre ſuorum præd ine 


* 1 


1 


Mich. 8 Jacobi Regis. 


William Aldred's Cafe. 


Miam Alared brought an Action on the Caſe againf 
| Thomas Benton, which began Trin. ). Jacobi. Rd. 
2802. n Banco, that whereas the Plaintiff, 29 Septen 
anno 6 Fac. was ſeiſed of an Houſe, and a Parcel of Land 
in Length 31 Feet, and in Breadth 2 Feet and an half, next 
to the Hall and Parlour of the Plaintiff of his Houſe afore- 


whereas the Def. was poſſeſſed of a ſmall Orchard on the 
Eaſt Part of the ſaid Parcel of Land, Pr £4" Thomas mul 
tioſe machinans & intendens ipſum Willielmum de eaſiamen- 


aire & deprivare, the faid 29th Day of Sepremb' ann 6 
Jacobi quoddam magnum lignile in ditto horto ipſius T home 
conſtruxit & erexit, ac illud adeo exaltavit, Oc. quod fer 
lignile illud, &c.'ram omnia feneſtr & luminaria ifpfiusWi 
lielmi aulæ & Camerarum ſuarum, quam oftium iſſii 
Willielmi aulæ ſue prædict penitus obſtupat' ſuer, &c. & 
præd Thomas ulterius machiaans & malitioſe intendel 
ipſum Willielmum multipliciter pregravare, & ipſum # 
toto commodo, eaſiamento & proficuo totius meſſuagii ſui fred 
Fenitus deprivare, præd 29 die Sept. an. 6 ſuprad quod 


edificium pro ſuibus (a) & porcis ſuis in horto ſtio pred ta 

prope aulam &  conclave ihſius Willielmi predift erexit, i 

ues & porcos ſuos in edificio in horto illo poſuit, 

ill ibidem per magnum tempus cilſtodivit, ita quod per ſt 
2 | er ke 


140 


2 " _ 4 . 


* 


rum pred Thome in aulam & conclave prad” ac alias par- 
es pred Meſſuagii ipſius Willielmi penetran & influent 
dem Willieltaus 8 famuli ſui, ac aliæ perſone in — 

) prad converſuntes & exiſten abſque periculo infectionis 
n aula & conclavi pred” ac altis locis meſſuagii præd conti- 
mare ſeu remanere non fotuerunt : Pretextu cujus idem 
Fillielmus tatum commodum, uſum, eqſtamentum, & frefi- 
mum maxime partis meſſuagii ſui pred” per totum tempus 


i 40 l. Cc. And the Defendant pleaded Not guilty, and at 
e Aſſiſes in Norfolk he was found guilty of both the ſaid 
uſances, and Damages aſſeſſed. — now it was moved in 
rreſt of Judgment, That the Building of the Houſe for 

s was neceflary for the Suſtenance of Man; and one 
ught not to have fo delicate a Noſe, that he can't bear the 
mell of Hogs ; for Lex non favet delicatorum votis: But it 
as reſolved, That the Action for it is (as this Caſe is) well 
aintainable ; for in an Houſe 4 Things are defired ; Habi- 
tio hominis, delectatio inhabitantis, neceſſitas luminis, & 
tlubritas aeris, and for Nuſance done to 3 of them an A- 
tion lies, ſc. 1. to the Habitation of a Man, for that is the 
rincipal End of a Houſe. 2. For Hindrance of the Light, 
dr the ancient Form of an Action on the Caſe. was fignifi- 
ant, ſc. quod Meſſuagium horrida tenebritate obſeuratum 
it, therewith agree 7 E. 3. 50. B. 22 H. 6. 14. (a) by 
ark ham, 11 H. 4. 45. and as to this there was a Caſe ad- 
deed in the King's Bench, Trin. 29 El. Tho. (b) Bland 
rought an Action on the Caſe againſt Thomas Moſeley; and 


ent Houſe in Netherouſegate in the Pariſh of 8. Michael in 
de County of the City of 70rk ; and that the ſaid Zames, 
d all thoſe whoſe Eſtate he had in the ſaid Houſe, from 


er 
1 ime whereof, Sc. have had and have uſed to have for 
2 em and their Tenants, for Life, Years, and at Will in the 
ec fide of the ſaid Houſe ſevenWindows or Lights againſt 
len Piece of Land containing half « Rood, in the Pariſh a- 
ww reſaid, adjoining to the Rid Houſe, which Piece of Land 


of Sepremb. anno 28 El. and ſhewed the Length and 


fan ad of the ſaid Windows for all the Time aforeſaid, by 
1, « re of which Windows the ſaid James, and all thoſe 
8 oſe Eſtates he had in the ſaid Houſe from Time where- 
- fe Ec. have uſed to have for them and their Tenants afore- 
divers wholeſome and neceſſary Eaſements and Commo- 


dies, by reaſon of the open Air and Light, Sc. And 
at the ſaid James 20 Sep. an. 28 El. demiſed to the Pl. the 


i & inſalubres odores ſordidorum prædict ſum & por - 


red totaliter perdidit & amiſit ad damnum ipſius Williel. 


(a) 22H.6.15.4.. 


2 Rol. 140. 


(6) Nut. 136. 
1 Rol. 107,558. 


Yeiv. 216, 


116, 
Gedd. 183. 


mm Time whereof, was without any building, until the 28 


6 Houſe for 3 (e) Years ; and that the Def. maliciouſly in- (c) F. R. 
I 2 tending 134 & 


lzred how that Zames Bland was ſeiſed in Fee of an an- 1 Bulſtr. 115, 
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2 Murad brought an Action on the Caſe againf 
| Thomas Benton, which began Trin. 7. Jacobi. Ru. alu 
2802. tn Banco, that whereas the Plaintiff, 29 Septen 
anno 6 Fac. was ſeiſed of an Houſe, and a Parcel of Land it 
in Length 31 Feet, and in Breadth 2 Feet and an half, next or 
to the Hall and Parlour of the Plaintiff of his Houſe afore ant 
ſaid in Harleſton in the County of Norfolk in Fee; and 
whereas the Def. was poſſeſſed of a ſmall Orchard on the 
Eaſt Part of the ſaid Parcel of Land, præd Thomas mal. 
tioſe mac hinaus & intendens ipſum Willielmum de eaſiamen- N 
to & proficuo meſſuag” & e terre ſuorum pred” impe 
dire & deprivare, the faid 29th Day of Sepremb' anno 6 
Jacobi quoddam magnum lignile in ditto horto ipſius Thame e 
conſtruxit & erexit, ac illud adeo exaltavit, Sc. quod fer 
ligntle illud, Cc. tam omnia feneſtr & luminaria ifpfiusWi 
lielmi aulæ & Camerarum ſuarum, quam aſtium iſſiu 
Willielmi aulæ ſue prædict penitus obſtupat” ſuer, &c. & 
ypræd Thomas ulterius machinans & malitioſe intenden 
ipſum Willielmum multipliciter pregravare, & ipſum it 
toto commodb, eaſtamento & proficuo torins meſſuagii ſui præi 
Fenitus deprivare, pred” 29 die Sept. an. 6 ſuprad quodd 
a) Hutt. 136. edificium pro ſuibus (a) & porcis ſuis in horto ſuo pred tun 
Kol. 141. prope aulam &  conclave ifpſins Millieimi prædict erexit, il 
ſues & porcos ſuos in edificio in horto illo poſuit, 8 
ill ibidem per magnum tempus cuſtodivit, ita quod per je 
2 | OP "=" 


2 Rol. 141. 
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DART IX. William Aldred's Caſe. | 58 
Lidos & inſalubres odores ſordidorum prædict ſium & por- 
um pred' Thome in aulam & conclave prad ac alias par. 
ves pred” Meſſuagii igſius Willielmi penetran & influent 
em Pillielmus 8 famuli ſui, ac alie perſonæ in meſſuagio 
) præd converſantes & exiſten abſque periculo inſectionis 
n aula & conclavi præd ac ſaliis locis meſſuagii præd conti- 
ware ſeu remanere non potuerunt: Prætertu cujus idem 
Vllielmus totum commodum, uſum, eaſtamentum, & froft- 
uum mavimæ purtis meſſuagii ſui pred” per totum tempus 
red totaliter perdidit & amiſit ad damnum ipſius Williel- 
i 40 l. Sc. And the Defendant pleaded Not guilty, and at 
he Aſſiſes in Norfolk he was found guilty of both the ſaid 
Nuſances, and Damages aſſeſſed. And now it was moved in 
reſt of Judgment, That the Building of the Houſe for 
s was neceſſary for the Suſtenance of Man; and one 
ES, not to have ſo delicate a Noſe, that he can't bear the 
mell of Hogs ; for Lex non favet delicatorum votis: But it 
vas reſolved, That the Action for it is (as this Caſe is) well 
naintainable; for in an Houſe 4 Things are deſired, habi- 


io hominis, delectatio inhabitantis, neceſſitas luminis, & 

. nlubritas aeris, and for Nuſance done to 3 of them an A- 

p on lies, ſc. 1. to the Habitation of a Man, for that is the 

4 Mrincipal End of a Houſe. 2. For Hindrance of the Light, 

xt or the ancient Form of an Action on the Caſe. was fignifi- 

A ant, ſe, quod Mefſuagium horrida tenebritate obſeuratum , . 
id it, therewith agree ) E. 3. 50. B. 22 H. 6. 14: (a) by ane 
be ark ham, 11 H. 4. 45. and as to this there was a Caſe ad- 1 

1 dged in the King's Bench, Trin. 29 El. Tho. (b) Bland of goo 
„ Wrought an Action on the Caſe againſt Thomas Moſeley; and ye, 116 


eclered how that Zames Bland was ſeiſed in Fee of an an- 1 Bulltr. 115, 
ent Houſe in Netherouſegate in the Pariſh of 8. Michael in 8 

be County of the City of Pr; and that the ſaid James, 133: 
d all thoſe whoſe Eſtate he had in the ſaid Houſe, from 

ime whereof, £c. have had and have uſed to have for 

hem and their Tenants, for Life, Years, and at Will in the * 

eſt fide of the ſaid Houſe ſeven Windows or Lights againft 

Piece of Land containing half 2 Rood, in the Pariſh a- 

reſaid, adjoining to the Kid Houſe, which Piece of Land 

im. Time whereof, was without any building, until the 28 

ay of Sepzemb. anno 28 El. and ſhewed the Length and 

read of the ſaid Windows for all the Time aforeſaid, by 

ce of which Windows the ſaid James, and all thoſe 


7 


IE 


oe Edates he had in the ſaid Houſe from Time where- 
2 Ec. have uſed to have for them and their Tenants afore- 
„divers wholeſome and neceſſary Eaſements and Commo- 


ies, by reaſon of the open Air and Light, Sc. And 

at the ſaid Fames 20 Sep. an. 28 El. demiſed to the Pl. the | 
6 Houſe for 3 (c) Years ; and that the Def. maliciouſly in- (c) F. N. R. 
I 2 tending 184. & 
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William Aldred's Caſe. PARTN 

tending to deprive him of the ſaid Eaſements, & obſturgry 

| | Meſſuagium pred” borrida tenebritate, Cc. 20 Nov. ann. 2) 

(a) 3 Iuſt. 201, Elis. had erected a new (a) Pollding on the- ſaid Piece gf 
202. Land, ſo near, Oc. that the ſaid J Windows were ſtop 

whereby the Pl. loſt the ſaid Eaſements, Ec. Er maxing 

pars Mefſuag! i præ dict hortida tenebritate obſeurata fuj, 

&c. In the Bar of which Action the Defendant pleaded, 

quod infra pradict' civitatem Ebor” talis habetur, & a my 

tempore cujus contrarii memoria non exiſtit, habebatur cn. 

ſuetudo, videPr, quod ſi quis habuerit feneſtras & viſum per 

eaſdem verſus terram vicini ſui, vicinus ile viſum illarun 

Jeneſtrarum obſtruere ſuper terram illam ſolebat & poſſe, 

 ficut melius viderit ſibi expedire. By Force of which Cuſtom 

he juſtified the Stopping of the ſaid Windows; and upon 

that the Pl. demurred in Law; and it was adjudged by Sir 

* Chr. Wray Ch, Juſtice, and the whole Court of K.'s Bench, 

* That the Bar was inſufficient in Law (5) to bar the Pl. of 

b. 183. his Action, for two Reaſons: 1. When a Man has a lawful 

P Eaſement or Profit, by Preſcription from Time whereof, &. 

| another Cuſtom which is alſo No Time whereof, Ec. cant 

take it away, for the one Cuſtom 'is as ancient as the other: 

As if one has a Way over the Land of A. to his Freehold 

by Preſcription from Time whereof,, Cc. A. can't alledgea 

. Preſcription or Cuſtom to ſtop the ſaid Way. 2. It maybe 

that before Time of Memory, the Owner of the ſaid Piece 

of Land has granted to the Owner of the ſaid Houſe to have 

the ſaid Windows, without any ſtopping of them, and ſo the 

Preſcription may have a lawful Beginning: And Iray Ch. 

| Juſtice then ſaid, That for ſtopping as well of the whole 

(e) 2 Rol. 10. ſome Air (c) as of Light an Action lies, and Damages ſhall 

be recovered for them, for both are neceſſary, for it is faid, 

. & veſettur aura ætherea; and the ſaid Words Forrida tent- 

„ britate, Ec, are ſigniſicant, and imply the Benefit of the 

(4) 2 Rol. 141. Light. But he ſaid, That for 4) proſpect, which is a Mat 

| , ter only of Dong and not of Neceſſity, no Action lies for De 

topping thereof, and yet it is a great Commendation of an | 

ll | Houſe if it has a long and large Proſpect, unde dicitur, Law 

_- -- Adaturque domus longos qui froſpicit agros. But the 

| | Law, don't give an Action for ſuch Things of Delight, 

And Solomon ſays, Feeleſiaft. 11. . Dulce lumen d 

& aelectabile oculis videre ſolem. Et olim (ut Plutar: 

chus in Conv. 7. Sap. reſert.) Rex Ethiopum intim 

gatus quid optimum ? reſpondebat lucem 3 4 1 

nim natura Duce tenebras non exhorreſett ? an if the 

8 Stopping of the wholeſome Air, Gc. gives Cauſe of Ack 

2 on, 4 Br tiori an Action lies in the Caſe at Bar, © 

| infecting and corrupting the Air. And the Building 
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pant IN. William Aldred' Caſe. 
+ (4) Lime-kiln is good and profitable, but if it be built fo 
near an Houſe, that when it burns the Smoke thereof ſo 


Ditch from the River to his Houſe, for his neceflary Uſe ; 
ifa Glover ſets up a Lime · pit for Calve-skins,andShee 
gkins, {6 near the ſaid Watercourſe, that the Corrup 
the Lime-pit has corrupted it, for which cauſe his Tenants 
leave the Ga Houſe, an Action on the Caſe lies for it, as it 


num non ledas. Vige in the Book of Entries Tit. Nuſance 
406. M he who has a ſeveral Piſcary in a Water ſhall 
have an Action on the Caſe againſt þ 
Dyhouſe, ac fimos, feditates, & alia fordida extra domum 
pred decurrentia in piſcariam præd decurrere fecit, per 
quod idem proficuum piſcariæ ſue pred' totaliter amiſit, Ec, 
And there is another Precedent againſt a Dyer, &c. qued i- 
dem Henricus in manſione ſua pred” ob metum infectionis per 
lorridum fetorem fumifeditatis, & aliorum fordidorum, &c. 
fer magnum tempus morari non audebat. So inthe Caſe at 
Bar, foraſmuch as the Declaration is, That the Defendant 
maliciouſly intending to deprive the Plaintiff of the Uſe and 
Profit of his Houſe, erected a (f) Swine-Sty, ram Profe 
aulam & conclave ipſius Will'i, ac ſues & pßorcos ſuos in di- 
ficio illo poſuit, & ill ibid' per magnum tempus cuſtodivit, 
ita quod fætidi & inſalubres odores ſordidorum fred” fuum 
& porcorum fræd Thome in aulam, c. penetran' & in- 
fuer” idem Willus ac famuli ſui, &c. in meſuag prædict 
converſantes exiſten* abſq; periculo infectionis in aula, c. 


gem Will' totum commodum, Sc. maxime partis pred me 
ſuag per totum temgus pred” totaliter perdidit. To which 


found guilty of the Matter in the Declaration; It was ad- 
judged that the Plaintiff ſhould recover. , 


continuare ſeu remanere non potuerunt, pretextu cujus i- 


Declaration the Defendant pleaded Not guilty, and was 


59 
(8) 2 Rol. 141. 


enters into the Houſe, fo that none can dwell there, an A- 
Aion lies for it. So if a Man has a Watercourſe running in a 


accP” * Pelm. 533. 
tion of (5) 2 . 


i2:, Action tur 
e Caſe 123. 


js adjudged in 13 (c) H. J. 26. b. and this ſtands with the ( Ant. -, , 
Rule of Law and Reaſon, ſe. Prohibetur ne quis faciat in Palm 536. 
ſuo quod nocere Polit alieno : Et ſic (A) utere tuo ut alie- () palm. 536. 


im who erects a (e) (e) 2 Rol. 141. 


Palm. 536. 


6792 Rol. 141. 
Hut. 136, 
Palm. 536. 
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Libels. 
. - victedin the ſaid Caſe, either ought to be a Contriver of 


read, it is no Publication of it, for before he reads or hears 


* 
4 
— 
= 
— 
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he has read or heard it, he repeats it, or any Part of it in 


But it is great Evidence that he 


1 
1 


75 | In Camera Stellatu. . 


John Lamb Caſe. | 


Lamb Proctor of the Eceleſiaſtical Court exhibit 
ed a Bill in the Star- Chamber againſt William Marche, 
0b. Harriſon; and many others of the Town of Northam- 
ton, and againſt Shurburgh and others, for publiſhing two 


t was reſolved, That every one who ſhall be cor- 


the Libel, or a procurer of the Contriving of it, or a mal 
cious Publiſher of it, knowing it to be a Libel-; for if one 
reads a Libel, that is no Publication of it ; or if he hears it 


it, he can't know it to be a Libel, or if he hears or reads 
it, and laughs at it, it is no Publication of it; but if after 


the Hearing of others, or after that he knows it to be 4 
Libel, he reads it to others, that is an unlawful Pub- 
lication of it; or if he writes a Copy of it, and does nat 
3 it to others, it is no Publication of the Libel; 
or every one who ſhall be, convicted ought to be Conti. 
ver, Procurer or Publiſher of it, knowing it to be a Libel 

bliſhed it, when he, 
knowing it to be a Libel, writes a Copy of it; unleſs after- 

wards he can prove that he/deliver'd it to a Magiſtrate to 
examine \ for then the Act ſubſequent explains bi 
ecedent. Vide Reader, Yract. lib. 3. mem 

4 =. 47 oro! 


» 


Nr. John Lamb 


Caſe. 5: 5 


Corona cap. 36. Jo. 155. Fiat autem injuria, cum quis 
10 — 7 us ſuerit, verberatus, vulneratus ſeu fuſtibus ce. 


; verum etiam cum ei camiſium at Gum Rau 5 vel de 60. 
futon nnn. | 2 
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Trin. Io Jacobi Regis. 
177 : Robert Bradſhaw's Caſe. 


Hob. 114, (If bert Bradſhaw inthe King's Bench, which began Hill 
Fac. Regis rot. 520. and. declared that Zradpaw by hy 

| Indenture 3 Aug. anno 7 te Regis, demiſed to the faid 
 Fohu Salmend divers Lands and —— in Stanford, in 
the County of Zeiceſter for fix Years, if Robert Reyns, So 
and Heir apparent of Nicholas Reyns ſhould ſo long live; 
and covenanted by the ſame Indenture with Salmond, Thu 
the ſaid Bradſhaw then had full Power and lawful Dae 
to demiſe the Premiſſes according to the Form and Effet 
of the ſaid Indenture. Salmond for Breach of the ſaid (o 

| venant in Fact ſaid, That Bradſhaw at the, Time of the 
Making of the ſaid Indenture, had not full Power and law 
=. ful Authority to demiſe the Premiſſes, according to the 
=  _- Form and Effect of the ſaid Indenture, &. /ic pred Rob u 
3 conventionem ſuam prædict cum eodem Johan in bac porn 
IP non tenuit, ſed illam penitusinfregit & illam, Ec. to the 
© mp Damages of Salmond 2001. Bradppaw pleaded, That after 
the Making of the ſaid Indenture, there was a Concord be. 

twixt him and Salmong, That Bradbaw ſhould pay to Su 

mond in full Satisfaction and Diſcharge of the ſaid, Covenant, 

and of all other Covenants in the faid Indenture 12 J. which 

| Sum Bradſhaw paid, and Salmond accepted accordingly: 
8 Salmond denied the Concord upon which they were at | 
5 ſue, and found for the Plaintiff, and Damages aſſeſſed 1331 
, 8d. and Coſts, Cc. whereupon Salmond had Judgm. for 

Damages and Coſts in toto to 145 J. 75. 8 4. upon which 
Iudgment Yraaſbamw brought a Writ of Error in Can 
Rol. Rep. 74 Scaccarii, and aſſigned two Errors for the Inf: 
110, 111. ficiency of the Declaration; one that the Plaint 
2 Salmon had not averred, that Robert Reyns was * 


; 


Cr, Jae. 304. Te Salmond brought an Action of Covenant againſt Re 


— 


, . J 8 | | ö 
piu IN: Robert Bradſhaw's Caſe, 6 
the Time of the Beginning of the ſaid Leaſe, nor at the 

Time of the Action brought; & non allocatur ; for the 

Covenant refers to the Time of the Leaſe made, and then 

be Reyn alive or dead the Action lies; for if he be dead 

before the Leaſe, then the Leaſe is abſolute, and if he died 

aſter the Leaſe, and before the Action brought, yet the 

Action lies, and Confideration ſhall be had thereof in Da- 

wages, - The other Error which was afligned was, That 

Salmond in his Declaration had not ſhewed what Perſon 

had Right, Title, Eftate or Intereſt in the Lands and Te- 

nements demiſed at the Time of the Making of the faid 

Indenture, by which it might appear to the Court, that 
Bradſhaw had not full Power and lawful Authority to de- 

miſe the Premitſes, and ſo enable himſelf to an Action, 

and to charge the Defendant to anſwer him Damages for 

the Breach. of the ſaid Covenant. But upon Conference 

and Debate amongſt the Juſtices, it was reſolved, That the | 
nov of the Breach of Covenant was good, for he . 7 8 
has followed the Words of the Covenant negative, and it lies 3 % © 
more properly in the Knowledge of the Leſſor what Eſtate Dodtrin pl.61. 
he himſelf bas in the Land which he demiſes, than the ci Reb 3 
Leſſee who is a Stranger to it; and therefore the Defen- 4" "+ rOk 
dant ought to ſhew what Eftate he had in the Land at the Yelv. 228. 
Time of the Demiſe made, by which it might appear to 

the Court, that he had full Power and lawful Authority to 

demiſe it. Nor this Point adjudged by both Courts. 


Pecial Verdict at g. Seſſion 
Goal. doi very for Newgate 
mb. 5. Anno 8 Jacob 


by Mackalley's Caſe in killing a Serjeant of London 


' / Cro.Jac.279.. A ſeſſionꝰ gaolæ deliberationis de Newgate, tent pro ch 
3 vitate London, apud Juſtice Hall in 7 Old Batly, 1 
in paroeh ſanct Sepulchri extra Newgate in ſuburbiis dict 

| civitatis, die Mercut quinto die Decembris annis regni do- 

_ mini Jacobi Nei gratia Angliz, Franciæ, & Hiberniæ Regis 
N | fidei defenſor', e & Scotiæ 44. coram Villieim Craven 
milit', Major civitat* præd', Thoma Fleming milit', capital 

Juſticꝰ dicti domini Regis ad plac' coram ipſo Rege tenend 

5 aſſign, Georg io Snigg milit' uno Baron Scaccarii dicti de 
mini Regis, Johanne Croke milit', uno Juſtic* dicti domi 

| "hs Regis ad plac coram ipſo Rege tenend' aſſign Thoma Fiſter 
milit, uno Juſtic' dicti domini Regis de Banco, Eqwars 

Bromly milit', altero Baron' dicti domini Regis Scaccaril 
ſui præd', Joanne Sotherton, altero Baronum Scaccarii ſu 

1 præd', Henrico Mountague milit Recordatore dictæ civit ſu 

£ London, ac aliis fociis ſuis, Juſtic* dicti domini Regis, per 
literas patent” ipfius domini Regis, eis & al' & aliquih quam 

or vel pluribus eorum inde confect, ad inquirend per ſact un 

roborum & legalium hominum de civit Lond. tam infra |: 
rtat” quam 1 quos rei veritas mel ius ſciri potetit 
de quibuſcunq; proditionibus, miſpriſionibus, proditionun, 

inſurrectionibus, rebellionibus, ac de quibuſcunq; murdr5/ 

feloniis, homicidiis, interfectionibus, burglariis, & al male 

factis, offenſis, & injuriis quibuſcunq; intra civitat prædid 

commiſſ. in literis patent præd' ſpecificat, ac ad eaden 


proditiones & alia præmiſſ. ſecundum legem & conſuetudin 
;  xepul 


— 


K - 
. 9 — 
”\ dads. * 
9 
* 


pur IX; Mackalley's Caſe in killing, &c. 
regni dom ini Regis Angliz, audiend' & terminand, necnon 
Juſtic ipſius domini Regis ad — pred” de priſon” in ea 
exiſten deliberand aſſign per facramentum Radulphi Ed- 
mundi, Leonardi Harwood, Joh. Froſt, Edw. Davies, Joh. 
Lyſant, Franciſci Barton, Edw. Parnell, Tho. Hyet, Hen. 
Kent, Edw, Motley, Humfrid' Lee, Rich. Weſtcot, Williel. 
Fairbrother, Edw. Fawcet, & Tho. Smith, proborum & 
jegalium hominum civitat pred” extitit præſentat, qq' ubi 
die Sabbat' x 7 die Novembris, anno regni domini noſtri Ja- 
cobi Dei gratia Angliz, Franciz, & Hiberniz Regis, fidei 
defenſoris, &c. 8. & Scotiz 44. in cur” dicti domini Regis 
corar Rich. Pyor Aldermano, adtunc & adhuc uno Vice» 
com civitat London præd' in computator* ſuo ſcituat' in Pa- 
rochis 8. Michaelis in Woodſtreet London ' ſecundum 
conſuetudinem civitat pred” tunc tent, quidam Rob. Rad- 
ford le vaſſ. quandam querel' de plac' debiti, ſuper demand” 
quingent libr, verſus quendam Joh. Murray de London ar- 
migerum, cujus guidem querel' tenor ſequitur in hæc verba, 
ſil, Joh. Murray armiger ſummon' verſus Rob. Radford 
Salter in plac debiti ſuper demand” quingent' libr': Ac ſu- 


civitat' pred” ſerviend' : Su uo ad petitionem ejuſdem 
Rob. Radford taliter in e — — fuir ad pred” 
Rich. Pyot, tunc & adhuc unus Vicecomit' civitat' pred cui- 
dam Rich. Fells, adtunc uno ſervient ad clav' dict“ Vice- 
com, ac miniftro cur præd, ore tenus, ſecundum conſuetudi- 
nem civitat prædict præcepit, quod ipſe idem ſervien' ad 
clay pred Joh. Murray per corpus ſuum gaperet & arre- 
* invent — ** libertat pe prædict, ita quod 
a corpus Johan. Murray a ximꝰ cur dicti 
demini Regis Sud Cundbet civitat' A ſcituat' in Pa- 
rochia 8. Laurentii in veteri Judaiſmo in Ward de Cheape 
London pred die Mercur 21. die dicti menſis Novembris, 
annis 8 & 44. pred tenend, ad reſpond” præf. Rob. Radf rd 
in plac. querel ſuæ przd' : Virtute cujus præcepti idem Rich. 
Fells eundem Joh. Murray poſtea, icil', decimo octavo die 
ucti menſis Novembris, annis regni dicti domini Regis nunc 
Ktavo: & quadrageſ. quarto ſupradict inter horas quintam & 
lextam poſt merid' ejuſd diei, apud Lond. 2 videl't, in 
Tuoch S. Martini Bowyer Rowe, in Ward' de Farringd' infra 
London præd, in communi alta Regia via ibid" per corpus 
Re. | uum 


2 e Rob. Radford tune & ibidem petiit procel- 
um 2 dictum Joh. Murray ſecundum W rt 
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e + _  Mackalley's Caſe in killing Parr N 
| — ſuum cepit & arreſtavit, ac ſub cuſtodia ſua tunc & ibidem 
habuit ;- ipſoq; Joh. Murray fic ſub cuſtod' dicti Rich. Fell 
virtute præcepti præd tune & ibidem ut rtur exiſten, 
ita tunc & ibidem acciderit, quod idem Joh. Murray nu 

de London armiger, al dict Joh. Murry nuper de Long 
- armiger, quidam Joh. Mackall nuper de London Yeomyy, 
alias diftus Joh. og nuper de London Yeoman, qui 
dam Joh. Engles nuper de London Yeoman, al' dict ch. 
Engliſh nuper de London Yeoman, & quidam Archibald 

- Miller nup* de Lond. Yeoman timorem Dei pre oculis ſuis 
non habentes, ſed inſtigatione diabolica moti ſeduct' vi à 
armis, videlicet, gladiis, &c. ea intentione ad ipſum Johan, 

— Murray ab arreſtatione tunc & ibidem reſcuſſand in 
& ſuper præd Rich. Fells tune & ibidem inſult” & affraiam 
fecer; in qua quidem affraia præd Joh. Mackall alias didu 
Joh. Mackalley, cum quam gladio, Anglice vocat a R 
pier, de . ferro & chalibe extract', valoris duodecim denat, 
quam ipſe idem Joh. Mackall, alias dictus Joh. Mackalley, 
in manu ſua dextra tunc & ibidem habuit & tenuit, eunden 
Rich. Fells, in & ſuper ſiniſtram patrem corporis ſubter fi- 
ſtram ſcapul, Anglice the left Shoulder Blade, ejuſden 
Richardi, felonice, voluntarie, & ex malitia ſua precogitat, 
tunc & ibidem percuſſit & inforavit, Anglice th2uſt in din 
eidem Rich. Fells adtunc & ibidem cum gladio præd' voen 

2 Kapier, in & ſuper ſiniſtram partem corporis, ſubter fin- 
ſtram ſcapul pro , Anglice the left Shoulder Blade aft 

_ ſaid, unam plagam & vulnus mortale longitud' dimid' uniu 


pollic', latitudin dimid' unius pollic' & profunditat' fer 
pollic' de qua quidem plaga & vulnere mortal præd pre 
dictus Rich. Fell adtunc & ibidem, ſcil', in Parochia & Vad 
ultime przd', inſtanter obiit. Et ulterius jur præd' preſet 
tant quod præd Joh. Murray nuper de London — 
alias dictus Joh. Murry nuper de London mins if prædit 
Joh. Engles nuper de London Teoman, alias Rus Johan. 
Engliſh nuper de London Yeoman, & præd' Archibald Mi 
ler nuper de London Yeoman, dicto decimo octavo die Ne 
vembris annis octavo & quadrageſimo quarto ſupradidtis, i 
ter horas prædictas, in Parochia, Ward & loco ultim' pra 
felonice, voluntarie, & ex malitia ſua præcogitat' fuer pt 
ſentes, pugnantes, procurantes, præcipient', abettant', 
tant, & auxiliant' præd Johannem Mackall nuper de 
Yeoman, alias dictum Joh. Mackalley nuper de Lond. 1& 
man, ad præd' Richardum Fells modo & forma ag” 
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Parr N. 2 Serjeant of London: 


gend & murdrand'. Et fit jurator* præd' dicunt quod 

en, Joh. ackall nu on Yeoman, Alias hy 
Job. Mac nuper de London Yeoman, Joh. Murray 
nuper de Nele armiger, alias dictus Joh. Murry nuper de 


dictus Joh. Engliſh nuper de London Yeoman, & Archibald” 
Miller nuper de London Yeoman, præd' Rich. Fells apud 
London pred, ſcilicet, in Parochia & Ward ultime prædict' 
{lonice, voluntarie, & ex malitia ſua præcogitat, modo & 
forma pred” interfecer' & murdraver, contra pacem dicti 
Domini Regis nunc coron' & dignitat ſuas, &c. Et ſuper hoc 
ad iſtam eandem ſeffion', coram pref. Juſtic', præd Joh. Mur- 
ray, al Murry, Joh: Mackall, alias Mackalley, Joh. Engles, 
alias Engliſh, & Archibald' Miller in cuſtod Rich. Pyot ac 
Franciſci Jones Vicecom' civitat' præd' in gaola de Newgate 
red exiſten', ad barram ibidem duct' in propr* perſon' ſuis 
vener”, & ſeparatim allocuti qualiter ſe vellent de felon? & 
murdro pred acquietari, quilibet eorum pro ſeipſo ſepara- 
tim dixit, quod ipſe non fuit inde culpabil, & inde de — 


- 


ley * qui pro Domino Rege in hac parte ſequitur, fi- 
2 red V d h |- 
rat illius per p icecom' civitat* pred” ad hoc impanne 

lat crar (cif Willi'us Morgan, Tho. Dalbit, Tho. Evans, 
Tho. Aſtin, Salomon Green, Will. Chewne, Will. Ellill, 
Metcalf Allington, Joh. Drake, Will. Taylor, Owinus Davies, 


& Tho. Damport vener, qui ad veritat de & ſuper præmiſſ. 


dicend' electi, triati, & jurat' dicunt ſuper ſacram ſuum quod 
civitas London eſt, &, a toto tempore cujus contrarii memor 
kominum non exiſtit, fuit n N civitas, quodq; infra civi- 
tat præd', a toto tempore præd' fuit cur de record tent” in 


computator, ſcituat in Parochia 8. Michaelis in Woodſtreet 


pred', coram uno Vicecom' civitat' præd pro tempore exi- 
ten”; qupd ; infra ciyitat' pred” talis habetur & a toto tem- 

r' ſup wap habebat' conſuetud”, quod in pred” cur' omnes 

ſingul perſonæ, a toto tempore ſupradict uſe fuer levare 
querel de placit* debiti, attingent' ad quamcunque ſummam, 
verſus aliquam perſon* quamcunque, & caufare eaſdem que- 
rel intrar1 in libro Janitor' computator prædict; ac quod 
2 toto tempore ict', fuit & eſt Janitor computator 
prædict, qui quidem Janitor computator prædict pro tem- 
pore exiſten\, a toto tempore prædict' fuit & eſt officiar 
dicti unius Vicecom' civitat* prædict, ad intrand' querel' 

| 2 , | %., . in 


London armig', Joh. Engles nuper de London Yeoman, alias 


& malo ſeparatim ſe poſuer ſuper patriam, & Rich. Lang- 


. ideo immediate ven' inde jurata: Et jurator ju 


* 
EF 
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ebiri attingen ad quameunq; ſummam, in quodam brer & 
fammario modo ac qd querel in libro Janitor* pred 
intrat ; a toto tempore pred}, conſueverunt transferri & intra 
ri de recordo in rotul cur pried in debita legis forma, infra 

s rationabile & conveniens, poſt intrationem earund 
in libro janitor pred'; ac quod infra civitatem præd tali 
habetur & per totum . wok habebatur conſuetud, 
quod aliqua perfona exiſten* ſervien ad clay” dicti Vicecom, 
ac miniſter cur pred*, ad requifitionem partis hujuſmodi 
querel!' fic levant, ex offic' uſa fuerit, poſt intrac hujuſmodi 
querel in libro Janitor” pred, tam ante intrac? hujuſmodi 
querel in rotulo cur” przd*, quam poſt hujuſmodi intrac in 
rotulo cur præd capere & arreſtare per corpus ſuum aliquam 
hujuſmodi perſom verſus quam talis querel levata fuit, ad 
aaa Lejuſmod'perſors quer in pl pred, abſq; aliquo af 
e ore tenus, vel aliter, tali ſervien' ad clav ac mini- 


ulterius 'dicunt” ſuper ſacramentum fuum præd', quod pred 
die Sabbati decim ſeptim* die Novembris anno Domini mil- 
leſimo ſexcentefimo decimo, præd Rob. Radford civis Lond, 
requifivit præf. Rich. Fells, tunc un' ſervien' ad clav didi 
Rich. Pyet adtune unius Vicecom' civitat” præd', quod ipſe 
idem Rich. Fells cauſaret levari querel' de debito quingent 
libr* in computator præd', ad ſectam præd Rob. Radtord 
verſus præd Joh. Murray armig”, & ſuperinde arreſtaret pre- 
fatum Johan. Murray ad reſpondend' pref. Rob. Rad ford in 
querel præd', dictuſq; Richardus Fells ſuperinde ivit ad dick 
computatot in parochia 8. Michael in Woodſtreet præd, & 


ibidem dicto 17 die Novembris, an' oftavo & 44. pred le- 


vari cauſavit querel' de debito quingent libr verſus pref 
Joh. Murray ad ſectam pred” Rob. Radford; que quidem 
querel adtune intrat fuit in libro Janitor* computator' pred, 
Anglice in the Pozter's Book of the Counter afozeſaid, 
prout in talibus eaſubus ufuale exiftit, ac ſecund* conſuetud 
p_ in hæc verba, ff. J. Murray Eſq; verſ. Rob. Radford 

iter debt CCCCC. |. pl Heetſtreet per Fells ſervien : Quz 
quid" querePipeſtea intrat' fuir de record' in rot' cur com- 
purar' pred”, in hiis verbus, ff. Sabbari 1) die Novembris 
ann regni Jacobi Regis Angl, Franc, & Hibern', 8. Sco- 
tizque 44. Johan. Murray armig' S. verſus Rob. Radford 


Salter in placito debiti ſuper demand” 500. J. pleg de pto. 


ſequend 


in forma levat in libro Janitor computator ö 1855 ræ ver 
0 e e, ad ſectam cujuſcunq; pe onæ, in pl 


cur” pred” in ea parte direct, five dirigend'. Ac jur pred 
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Pars N 2 Sergeant of London. 
e ſuper ſacram ſuum dicunt, quod intrac* 


"in rotulo cur præd' fact fujt die Lung decimo nono 

je Novemb. annis octavo & quadrageſimo 22 pred”, & 
non anten, quodque dictus Rich. Fells die Solis dicto decimo 
die Novembris, cum tribus al” offic in ejus cœt', An- 

lee in his Companp, manebat circa portum vocat' Lud- 


* 


quando idem Joh. Murray, inter horas quintam & 
nl poſt merid' ejuſdem decimi octavi diei Novembris, 
ambulabat & tranſibat per & trans Ludgate præd', in com- 
A perſon armat exiſten) dictus Rich. Fells adtunc exiſten 


cirir pred? juratus & cognitus, ac miniſter cur przd', prope. 


8. Martini er Rowe, in præd' Ward' de Farringdon in- 
fra London pr „ven ad dictum Joh. Maney, b ipſum, 
Joh. adtunc & ibidem infra brachia ipfius Rich. virtutè præ- 
miſſorum cepit & tenuit, & eidem Joh. Murray, prout in, 
Anglican” verbis ſequit, inſtanter dixit, I, ſeipſum Rich. 
Fells innuendo, Arreſt you, dictum Joh. Murray innuendo, 
in the King's Name, at the Suit of Paſfer Radfc2d, dic- 
um Rob. Radtord in querel' przd” nominat” innuend'; ſed 
idem jurator dicunt, quod præd Rich. Fells tempore arre- 


ee 1, wo ow9 47 


warrant” aut clavam ſuam, Anglice his Pace, ſed dic, quod 
pred' Rich. Fells adtunc geflit & babuit ad dorſum ipſius 


| 


pred” qui vener in cœt'dicti Rich. Fells aliqua tela, Anglice 
Weapons, adtunc habuer': Et præd' Joh. Murray circum- 
ſpiciens circa ſe ac luctans, Anglice ſtriving, cum dict Ric 
Fells, adtunc & ibidem dixit hiis perſon qui in cœt' ipfius 
ſob, Murray ven, prout in Anglican” verbis ſequit', viz. 
da, dzaw, Rogues, ſuper quo przd” Johan, Mackall al 
Mackalley, & Joban, Engles al Engliſh, adtunc & ibidem 


r 


3 


. 


pad ſuos, Anglice their Rapiers, traxer, diftiſqg Ric' Fells 
K Job. Murray ſuper terr proſtrat exiſten, & eodem Ric”. 
elk ſuprajacent, Ang!' lying uppermoſt, dictus Joh. Mackall 

Mackalley, cum glad' ſuo extract, Angl his Rapier dzawn, 
u dic Ric' Fells. adtunc & ibidem cucurrit, ad præd Job. 
Murray ab arreſtatione præd' recuſſand', & cum glad ſuo 


. U K TP 7 & 


f ſini- 


nd Johan, Fleat & Rich. Streat per Fells ſervien, Kc. 


gate infra libertat civitat London prxd', ad arreſtand' vir- 

tute querel pred” præd Johan. Murray cum præterieret, & 

muni alta via Regia, cum ſex al "Gp in ejus cœtu (dictis 
Ric 

un ſervien ad clav' dicti Rich. Pyot adtunc un Vicecom* © 


ate in dicta communi alta via Regia, in ptæd' parochia 


ſtationis præd non oſtendebat eidem ao Murray aliquod 


Rich, Fells clav' ſua, Anglice his Pace; ac quod null offic” 


wilten in cœt', Anglice the Company, dict Johan. Murray, 


FUR, Fells percuſſit & inforavit, dans eid R. Fells in & ſup” 
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finiftram partem corporis, ſubter ſiniſtram ſcapul', A 
the left Shoulder Blade, ipfius Ric Fells plagam & v 
mortale in indictamento præd mentionat, de quo vulners 
idem Ric Fells adtunc & ibidem, ſcil', in parochja, & Ward 
uitim” pred” inſtanter obiit. Et ulterius jurator præd ' dicunt 
quod tempore interfectionis præd Ric Fells modo & forma 
N idem Johan Murray, & Johan Engles, alias Engliſh, 
' fuer' præſent & auxiliant' eidem Joh' Mackall, alias Mack- 
alley, ad ipſum Ric' Fells modo & forma præd interficiend; 
ſed utrum ſuper tota mater præd per jurator' præd in form 


Tj 
præd compert, interfeftio pred” dicti Ric Fells in forms 


præd perpetrat & fa&' fit murdrum necne, jurator' præd ig 
norant, & inde petuntadviſament' juſtic' & cur hic; & ſi ſuper 
tota mater przd” videbitur juſtic' & cur hic, quod præd in- 
terfectio dicti Ric' Fells fit murdrum, tunc jurator' przd 
dicunt ſuper ſacram' ſuum præd, quod præd Johan' Murry, 

oban' Mackalley, & Johan Engles, ſunt culpabiles, & quili 
bet eorum eft culpabil' de murdro præd Ric' Fells, modo & 
forma prout per indictament' przd' verſus cos ſupponitur, 
Et nod pf r e murdri przd' in forma præd' commill, 

e 


nul habuer* bon ſeu cattalꝰ terr aut tenementa, ad notic' jur 


ie & ſi ſuper tota mater præd in form” pred” compt' vi 
ebit juſtic & cur hic, quod pred inert de pred Ric 


Fells in forma præd perpetrat' non fit murdrum, tunc jur 
præd dicunt ſuper ſacram ſuum præd', quod præd' Johu' 
Murray, Johan Mackall, & Johan' Engles, non ſunt culpabil, 
nec eorum aliquis eſt culpabil' de murdro pred” Ric Fells 
prout ipfi allegaver nec ea occaſion unquam ſe retraxer', at 
- eorum aliquis ſe retrax'; & ſi ſuper tota mater prædict 
jurator prædict in forma predit' compert videbitur 
juſtic' & cur' hic, quod in io predict dicti Ric Fells 
in forma præd' fact, ſit felon & homicid', tune jurator pred 
dicunt ſuper ſacramentum ſuum pred” quod præd' J. Murry, 
Joban' Mackall, & Johan' Engles, ſunt culpabiles, & quilibet 
eorum eſt culpabilis, de felon' & homicid' prazd',.& quod 1y- 
fi null' habent bona nec catall' terr' aut tenementa. Et d. 
terius jurator po dicunt ſuper ſacramentum ſuum pred 
quod præd' Archibald! Miller in dicto indictamento nominat 
3 felon & murdro prædict' non eſt culpabil, nec ea occt 
ſione unquam ſe retraxit: Ideo atm eſt pet 
curizm, quod prædict Archibald' Miller eat inde quietus 
fine die, &c. Et quia curia hic de judicio ſuo de & fupt! 
præmiſſis concernentibus prædictum Johannem * 
on. Peng 0 
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Parr N. a Sexjeant of London. 
hannem Mackall, & Johannem Engles, reddendo, non- 
Jum adviſat, ideo dies inde dat eſt præfat Johan' Murray, 
Johann! Mackall, & Johanni Engles uſque proxim' Seffion 
ole deliberationis Prædict pro civitat predict renend', ſub 
cuſtod apr Vicec' interim commiſſ. ſalvo cuſtodiend', de 


judicio ſuo inde audiendo, &c. Er quia Juſtic' prædict inde 


nondum, &c. 
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Aſſiſtance, nor can the Peace be ſo well kept in the 


Paſcb. 9 Jacobi Regi. 


Mackalley's Caſe, in Killing of a Serjeant of 
| London. | 


BY the King's Command all the Judges of England ven 
ordered to meet together to reſolve what the Law ws, 
upon the faid Record; and accordingly all the Judges of 
Pugland, and Barons of the Exchequer met together the 
Be ingiog of Hillary-Term now laſt paſt, and heard Cour 
ſe] learned upon this ſpecial Verdict, as well of the Priſov 
ers, as of the King; that is to ſay, Serjeanr Harris the 
younger, Anthony Diot and Randall Crewe of Counſel with 
the Priſoners ; and Telverton, Walters and Coventry for the 
King. And the Matter was very well argued by Counk 
on both Sides at two ſeveral Days in the ſame Term ; and 
diverſe Exceptions were taken to the Indĩictment, and tothe 
Verdict alſo. Firſt, againſt the Inditment five 17 
were moved. 1. Becauſe it appears, That the Arreit mw 
tortious, and by Conſeq. the Killing of the Serjeant could 
not be Murder, but Manſlaughter; and they argued that tb 
Arreſt alledged in the IndiQment was tortious, becauſe it 
was made in the Night, that is to ſay, 18 diem Nov. init! 
horas quintam & ſextam poſt meridiem, which appear 
the Court to be in the Night, and the Night is a Time d 
reſt and repoſe, and not to arreſt any by his Body, for there 
of would enſue (as in hoc caſu accidit) Bloodſhed ; it 
the Officer and Miniſter of Juſtice can't have fuck 


Night, that is to ſay, in tettebris, as in the Day, 
erta luce: And the Priſoner can't know the ® 
cer or Miniſter of Juſtice in the Night; nor d 

the Priſoner ſo ſoon find Sureties for his Appear 


J 


ur Mackalley's Caſe, See: 66 
in the Night, and thereby avaid, his Impriſonment, as | 
ma in 2 8. F nm they cited 11 H.. — that the ae 


But it was anſwer'd by the Counſel with the K. and in the itz. Avowry 

End reſolved by all the J udges and Barons of the Excheg. 85 ditt. 

that the Arreſt (4) in the (c) Night is lawful, as well at the Dock. — 

Sute of a Subject as at the K.'s Sute; for the Officer or Mini- 75. . . 

ber of 121 5 ought 19 arreſt him when he can find him ; C7 1422. 
for other W11E . Milborn'sCaſe. 


perhaps he will never arreſt him, (quia (4) gui 

male agit 047 lucem; and if the Officer does 3 bi (b) Cr. fac. 280. 

when he finds him, and may arreſt him, the Pl. ſhall have Hef Cet ast. 

in Action upon his Caſe, and recover all his Loſs in Dama- 4 Dy Os 
; and it js like the Caſe of diſtreſs for Damage (e) Fea- (Owen 5;. 

= for which one ma diſtrain in the Night; for otherwiſe 1 Cn 

perhaps he will never diſtrain them, for they may be taken 142.4, 

or eſcape out, and then they can t be diftrained, but in Caſe Dod. & stud. 

f Rent Service it is otherwiſe ; for the Law intends that 1 

the Ten't will be all the Day attendant upon the Land to Milorns Cafe, 
his Rent, but he is not compellable to attend in the 1 Rol. 672. 

Right, Vide 11 H. J. 5. a. 10 E. 3.21.6. (f) 12 E 3, Di- 475 Avawry 

reſt 17, and no Inconvenience will enſue upon it; for altho B, ainy 107. 


you in the K. s Name, &c. he ought to obey him, and if the Viiborn'sCafe. 
2 yu i lawful 1 e W Me Aeon of | 

( onment. as to the finding of Sureties, (g) roſt. 69. b. 
the Law 1 That he ought to remain in Prilon till he finds W 
urcties, be it in the Day, or in the Night. But great Incon- 


d to others ſhall go at their Pleaſure in the Night without 

langer of arreſt, for then they will become Nightwalkers, 

Am the Nay into Night in deſpight of their Creditors, 

ud as the Officer or Miniſter of Juſtice may by Force of a 

Warrant directed to him, arreſt any at the K.'s Sute either 

i Felony or other Crime in the Night, ſo may he do at a 

hecke Sute ; for the K. has no more Prerogative as to 

ime to make an arreſt, than a * for the Arreſt 

to no other Intent than to bring the Party to Juſtice : 

ndit a by the Opinion of the Court in the K.'s Bench 
lierpaigne's Caſe iu the 5 Part of my Reports, That the Shes (4) £ Op. 92. b. 
ifs may arreſt in the (5) Night, as well at the Sure of a Sub- ( Halti. 
e at the King's Sure, And in Heydon's Caſe in E ige 2. 
4 Part of my Reports it is reſolved, That if one C.. 

u 4 (i) Watchman in Execution of his Office, it“ is 3 Caſe. 
lurde and yet that is done in the Night; and if 8 
Aﬀray be made in the Ni ht, and the Conſtable, (&) uk Cent, 
F any other who comes to (K) Aid him to keep 9 | 
le Peace be killed, it is Murder; for when the Con- l —_ 
able commands them in the King's Name to keep 345. 
K 2 the lai 2. 


Fra rr Ka 


ſhall not diſtrain for his Rent or Services in the (a) Night. (2) 1 Rol. 672. 


he can t ſee the Officer, yet when he hears him ſay, I arreſt (f) 7 Co. 3. 2. 


Jience will enſue on the other Side, if thoſe who are indebt- 


ek 5 25 
. * 


7 


z 
* , 
_= — : DD OD rr ny 2 1 : 4 
- » . . "i ra 
1 * — — — 
be ; 
* 


15 
. 
— 1 
* 
7 
F # 
N 
«| 
” 
i 
*% 
a 
| = ol 


„„ 


S 


2 
ry 1 - 


1 


Mackalley ' Caſe in killing Par N 
the Peace, altho' they can't diſcern or know him to bet 
Conſtable, yet at their Peril they ought to obey him. n 
It was allo reſolved, That altho in Truth between ; m1 ih, 
6 of the Clock in Novemb. is Part of the Night, yet the y 
(= 1 Rol. 524. Court is not bound ex Officio to take Conuſance of it, ili 
(b) 1 Rol. 524. more than in the Caſe of (5) Burglary, without theſe Won 
in nofte ejuſdem diei, or Noctanter. * 
2. It was objected, That Sunday is not dies juridicus u 
therefore no arreſt can be made thereon, but it is the 86. 
bath, and therefore thereon every one ought to abltainfrog 
ſecular Affairs for the better Worſhip and Service of God i 
Spirit and Truth. As to that it was anſwered and reſolved ior 
| That no judicial AR ought to be done on that Day, but n+ 4 
(e) Cr. Jac. aso, niſterial Acts may be lawfully executed on the (c) Sund er 
$5 for otherwiſe peradventure they can never be executed; ul 
8 * God permits Things of Neceſſity to be done that DH 
3 Jones 156, and, _ ſays in the Goſpel, Bonum eſt benefacere niſl! 
157. Sabbathg, © © 2 | 
4 3. Another Exception was taken, becauſe it is ſaid inthe 
Dy. 168. pl.17.. Beginning of the Indictment, in Curia difti Dom Reg n 
Hale's Pl. Cor. computatorio ſuo, ſcituat in parochia Sancti Michaelis, Mees 
hd WWoodftreet London, and doth not ſhew in what Ward th 
- ſaid. Pariſh was, & nop allocatur, for as it is held in) n 
(4 Cr. El. 732. 36. Þ. every (4) Ward in London is as an Hundred in a Cot 
tp, and every Pariſh in Zongon is as a Town in an Hundred 
and it is not nece to declare in what Hundred a T bie 
is, no more in what Ward a Pariſn is; but the fame is conſid 1 
. monly added, begauſe there are divers Pariſhes in Lonauii de 
one and the ſamie Name, and the Ward is added to make ent 
Diſtinction of one Pariſh from another; wherefore it e f 
reſolved, That in the Caſe at Bar the Indictment was ere 
(o) Jenk. Cent. cient, notwithſtanding the Omiſſion (e) of the Ward, for itte 
ape. * doth not appear to us that there js any other Pariſh of He 
Name, and this Pariſh is particularly described, vis, in 
rochia Sancti Michael in Woodſtreet London: And ties 
with agrees the Rule of the Book in 5 H. 6. 36. l. it 
Bill was awarded good in Parochia Sancti Lauren 
Judaiſio, omitting the Ward. ; 
The 4 Exception was, becauſe it doth not appear in u 
_ _ Pariſh the Sheriff commanded Fells the Serjeant to n 
the Defendant z and that was diſallowed by all the Juice: 
| 9 for the Words of the Indictment are, taliter in 4; 
Curia proceſſ. fuit, &c. and eadem Curia fully demon hich 
© that the Warrant was made at the fame Court menu ge 
before; and that was expreſly alledged to be held i , i 
rochia Sancti Michelir Ac. ley, 
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TIN 2 Ferjeant , London 67 
It was encepted agaioſt the Indictment, via. That the, 
recept was to arreſt the Defendant, ſi inveutus foret infra 
bertates Civitatis pri and the Indictment is quod in Pa- 
whia'S," Martini Bowyer Rowe in warda de Farringdon = 
rs Londinum pred the Serjeant arrefted him, and ſo he 

i not purſued the N for the Precept is, ih liber- | 

tes. London, and - notwithſtanding that, the Indictment 
u reſolved to be good, ſor the id Pariſh and Ward in | 
dn ſhall be intended to be within the Liberties of, 
on, for theſe Words (a) Liberties of Zongon are more (=) Jenk Cent: = 
pe . and include in them the City of Lon- 

it W 3,34 gf born #1 ts bats avs mn | 
And 9 Exceptions were taken to the Verdict. 1. That. TheExceprioos 
ere-is a material Variance betwixt the Indictment and the, Vadis 
ſerlict, for the Indictment ſuppoſes that Pio Sheriff of 
nan upon a Plaint entred, made a Precept to the ſaid 
ls Serjeant at Mace to arreſt the ſaid Murray the Deſen 
ant; and by the Verdict it appears that there was not any — 
ch Precept made, but that by the Cuſtom of London, - 
r the Plaint entred, any Serjeant () er officio-at the Re- (o) 1 Rol 555. 
veſt. of the Plaintiff may arreſt the Defendant ab/que ali- 
præcepto ore tenus, vel aliter, fo that the Indictment 
ng v to make this Offence Murder by Conſtructi- 
of Law upon the ſpecial Matter without any Malice 

penſe, ought to be putſued, and proved in Evidence, 
hich is not done in this Ca ſe, ſor the Jury have not found the 
id ſpecial Matter, but the contrary; and becauſe, the Jurors 
e not ſound the ſpecial Matter contained in the Indict- | 
lent,” but other Matter, Fudgment can't. be given againlk _ 
e Priſoners upon this Indictment. To Which it was an- 
ered,” and in the End reſolved, That there wes ſufficient 

uter in the Verdict purſuant to the Matter contained in 
le ladictment, upon which: the Court ought to give Judg- 
dent of Death againſt the Priſoners, notwithſtanding the 
Variance, and that for 2 Reaſonss. 
* Becauſe the Warrant which the Serjeant had to arreſt 
e Def, was but (c) Circumſtance, which is not neceſſary (c) Þog. 112. s; 
de preciſely purſued in Evidence to be found by the Ju- 1.24. 
but it is ſufficient if the Subſtance of the Matter 3 lat.. 
bund without any ſuch preciſe regard to Circum-  * + | © 
ice: And therefore, if a Man is indicted, that he 

Dagger gave another a mortal Wound, \upon . - _. 
ich he died; and in (4) Evidence it is proved that (a) 2 Inſt. 319 
gave the Wound with a+ Sword, Rapier, Staff, or 145 & 
h in that. Caſe the Defendant ought to be found ne. ont: 2h 
ulty, for the Subſtance of the Matter is, That the Party in- IC 
"ed has given him a mortal Wound, whereof he died, 2 | 
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Mackalley's Caſe in killing Pair, 
che Cireumſtanee of the Manner ofthe Weapon is not thay, 
rial in caſe of Indictment; and yet ſuch Circumſtance o 
not to be omitted, but ſome Weapon ought to be mentions 
in the Indifiment. So if A. S. and C. are indicted fot kill 
(s) Polt. 112.% J. S. (a) and that A. ſtruek 1 you that _- hes Wen 
en. „Ec. upon the Evidencoj 
—.— that B. firuck, and that A. and C. were preſent, ; 
in this Caſe the Indictment is not purſued in the Circus 
Nance ; and yet it is ſufficient to maintain the Indiftmey, 
for the Evidence agrees with the Effect of the Indictmen 
and fo the Variance from the Cireumſtance of the Indiimaj 
is not material; for it ſhall be adjudged in Law the Woul 
(5) Co. 42. of (b) every one of them, and is as ſtrongly the AR ofthe 
— J. others, as if they all three had held the Weapon, &t. ul 
34 H. 8. Br. had altogether fituck the Deceaſed, and therewith ag 
oron.172. Plow. Com. 98. 4. So if one is indicted of the Murder ofw 
3 Kol. Rep. 31. other upon Malice prepenſe, and he is found guilty of Mu 
flaughter, he ſhall have Judgment 2 this Verdi, ſor i 
Killing is the Subſtance, and the Malice the Mix 
ner of it; and when the Matter is found, Judgment ſhall 
given n altho' the Manner is not preciſely purlutd 
and therewith agrees, Plow. Com. 101. b. where it is fad 
when the Sub the Fatt, andthe Manner of the Fill 
are put in Ius togoth er, if the Fury ind the Subſtance au 
not the Manner, Fudgment fall be given for the 2 
5 And I moved all the Judges and Barons, if in this Caſe 
(% Jenk. Cent. Killing of a Miniſter of (c) Juſtice in the Execution of li 
afl. 22. Office, the Indictment might have been (4) general, ſe. thi 
Hales Fl. Cor: the Priſoners falomice, voluntarie, & ex malit ia ſua preaj) 
45- tata, Sc. percuſſer without alledging any ſpecial Mattet u 
8 [ conceived that it might well be, for the Evidence weil 
Cr. Car. 133, well maintain the Indictment, for as much as in this (il 
372, 138. the Law implies Malice prepenſe. As if a (e) Thick w 
— 8 * offers to rob a true Man, kus him in reſiſting the Thich" -; 
e enk. Cent. is Murder of Malice nſe : Or if one kills another 
(e)! Pere 
221. without (F) Provocation, and without any Malice 
. PI. Cor. which can be proved, the Law adjudges it Murder, u it 
I laft. 2. implies Malice ; for by the Law of God every one ought 08 x5, 
Cr. Car. 183. be in Love and Charity with all Men, and therefor wha 
% keck. Cen. he kills one without Provocation, the Law  implafhil che 
lot. 2. Malice: And in both theſe Caſes they may be , 5 
ale's Pl. Cor. difted generally that they killed of Malice preped i che 
** ſor Malice implied by Law, given in Evidence is is 
ficient to maintain the general Indictment. So in! 
Caſe at Bar, in this Caſe of the Serjeant, the Indi Du 
(z) Cr.Jac2%. ment might have been (g) general, That be e e 
12 Co. ) njouſly and of his Malice prepenſe killed the ſaid Fel 
end the ſpecial Matter might well have been given in E fre 
1 dene 
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pair N. - @. Serjeant of London: 68 
dence ; quod fuit conceſſium by all the other Judges and Ba- 
tons of the Exchequer. The 2 Reaſon was, becauſe it is ex- 
prelly alledged in the Indictment, That the ſaid ohn Mack- 
alley, Je. eundem Rich um Fells, &c. felonice, voluntarie, & 
er malitia ſus pr ecogitata, c. percuſſit & inforavit, &c. ſo 
that beſide the ſpecial Matter which implies Malice, it is ex- 
preſly contained in the Indictm. that he feloniouſly and ex 
mulitis pr ecogitata killed the ſaid Fells, and then altho' the 
ſpecial Matter given in Evidence had varied in Subſtance from 
eſpecial Matter contained in the Indictm. yet for as much as 
it was reſolved that the Indictm. in this Caſe might be ge- 
peral, for this Cauſe the Evidence, altho it doth mot agree 
with the ſpecial Matter, yet it proves, that the Priſoners kil- 
led the ſaid Fells of their Malice prepenſe : And fo well 
maintains the Indictment. And that in the End was the 
Opinion of all the Fuſtices and Barons of the Exc ; 
2. Exception was taken to the Verdict, That the Cuſtom 
found by the Jury, That after a Plaint entred, the Defend. « p,.. 68 b. 
might be arreſted by his Body, was againſt Law, becauſe (a) 1 Rol. 555. 
the Def. ought to be firſt ſummoned before the precept in Cro. Jac. 473. 
Nature of a Cafias can ifluc, for his Body ſhall not be ar- — = el 
reſted if he has ſufficient, 8c. £9 non allocatur ; for it appears (5 Cr.Jac.280. 
by the Book in 21 E. 4. 66. B. and by common Experi- Cr. Car. 371. 
ence always daily uſed, that after a (a) Plaint entred, by the Dr 3 
Cuſtom of London, (which is eſtabliſhed and confirmed by 10 Co. 76. b. 
Parliam.) the Def. may be arreſted. And in this Caſe three Latch, 223. 
Points were reſolved by ail the Fuſtices and Barons of the „ aath 
Exchequer, 1. That altho the Proceſs be apparently (5) er- Aal. el Cro. as. 
roneous, that yet if the Miniſter of Juſtice in the Execution enk. Cent. 291. 
thereof be killed, it is Murder, for the Miniſter is not bound Cr. f f.“ 
to diſpute the Authority of the Court, which awards the Moor 267. 
Procels but his Office is to execute the Proceſs: And'there- 2 Bulſtr. 65. 
fore; if a (c) Capias in an Action of Debt be awarded againſt 920 — 4 
4 Baron, or other Peer of the Realm, which is erroneous (be- Cr. A Zum. 106. 
cauſe their (4) Body by Law is privileged in ſuch Caſe) Stile 222. 
tif the Officer be killed in Execution — it is Mur- r 174- 
der. So if a Capias be awarded where a Diſtreſs ought to 6) 5 Co. 142 4. 
fue, and in Execution thereof the Officer is killed, it is Poſtea «19. a. 
Murder, for as the Sheriff, Cc. when he is charged with 5 
an Eſcape ſhall not take Advantage of oy Error in 2 Bulttr. 64,65. 
the Proceeding, ſo the Defendant when he kills the G. db. 403. 
Sheriff, Sc. ſhall not take Advantage of Error in 8 * 
the Proceſs. 2. It was reſolved, That if any Magi- 2 Leon. 17 : 
ſtrate or Miniſter of Juſtice, in Execution of his Bek Cent.291. 
or in keeping of the Peace * to the 1 
Duty of his Office be killed, it is Murder, for their Er fac. 280. 
r and Diſobedience to the Kiog, and to 574 ont = —_ 183, 
r it is contra poteſtatew Regis & legis, and there- ? 13% 
fore, if a Sheriff, Faktice of Peace, chicf Conſtable, Petit og >. 1 
MP K 4 Conſta- 


() Ant. 66. a, 2+ f. and if a (a) Watchman arreſts ſuch a one, and he kill 
4 Co. 4. a. him, it is Murder. Vide Heydon's Caſe in the 4 Part of ny 
Young's Caſe. Reports , 40 & 41. a. And it is true, That the Life of a Mu 


3 Inlt. 52. 


Cr. Jac. 280. is much favoured in Law, but the Life of 'the Law it ſelf 
Hal. Pl. Cor. 45. 3 protects all in Peace and Safety) ought to be more 


(b) Poſt. 1 19. ) Principal be erroneouſly attainted, the Acceſſory ſhail be 
4. b. 


(0 Jerk Cent. not bound't6 (@) Ay to the Wall, Oe. (as other gubjech are) 


291. 
Hal. Pl. Cor. 41. ſeu vetrocedere. - 


3 Init. 56. 


ta) Jenk. Cent. anſwered and reſolved by all, That after the (4) Plaint er 


291. 
Cr. Jac.-473. 


He (E 4 gc l, in the Point. Vide E. 4. 48. 6. 


(g)Hal PI.Cor. ed at * whoſe Sute, out of what Court, for what Cauſe 


45, 46. 

Cr. Jac. 485, 
OBS 
2 Rol. 279. 
6 Co. 54. 3. 


Ink. Ce at. 2917. Bail according to the Law, and to know when 


Mackalley's Caſe in killing PARA N 
Conſtable, Watchman, or any other Miniſter of the King g 
any who comes in their Aid be killed in doing of their 0 
fice, it is Murder for the Cauſe aforeſaid: For when the Og. 
cer or K;'s Miniſter by Proceſs of Law (be it erroneous or ng 
atreſts one in the K. s Name, or requires the Breakers of thy 
Peace to keep the Peace in the K. Name, and they notwith 

ſtanding diſobey the Arreſt or Command in the K. s Name 

and kill the Officer, or the King's Minifter, reaſon requirg 
that this killing and ſlaying ſhall be an Offence in the big 
eſt Degree of any ' Offence of this Nature ; and that is voluy 
tary, felonious, and Murder of Malice prepenſe. And 4 
Watchmen by the Law may arreſt a Nightwalker; 4 H 


voured, and the Execution of the Proceſs of Law and d 
the Offices of Conſervators of the Peace, is the Soul and Life 
of the Law, and the Means by which Juſtice is'adminiftred, 
and the Pesce of the Realm kept. Yide 2 R. 3.21. ö. If the 


put to anſwer; and ſhall not take Benefit for the Saving of 
his Life of the erroneous Proceeding againſt the Principal, z 
It wes reſolved; That the Officer or Miniſter of the La is 
the Execution of his Office, if he be refiſted or aſſaulted, is 


for Legis miniſter non tenetur in execurione ficli fugert 


3. It was objected, That the Def. ought not to have been 
arreſted before the Plaim was entred of Record in the Court 
before the Sheriff, for this is in Truth the Court of Recorl 
where the Declaration and Pleading ſhall be. To that it wi 


tred in the Porter's Book, and before the Entry thereof in 
the Court before the Sheriff, the Def. may be arreſted by 
the Cuſtom" of London; and therewith agrees the Book in 


4. It was objeged, That the ſaid Arreſt found by 
the Verdict was not lawful, for the Serjeant in thi 
Caſe ought to have, when he arreſted. him, (g) ſhew 


he made the Arreſt, and in what Court it is retum 
able, to the Intent, that if it be for any Execution, 
might pay the Money, and free his Body, and if it be i: 
on mean Proceſs either to agree with the Party to put is 


ſhall appear, as it is reſolved in the Counteſs of Kae ' 
ye RT > OE, Eo) — hate i Fe" PRE”... 


_, 
av 


Pine IN » 4 Sergeapt of London, 69 | 
Cue; in/the's Part of: my Reports J. 55. But in the Caſe. at -4 
Bar the Serjeant ſaid nothing, but 7 arreſt you in the King's 5 Co. 54. x; | 
Name, at the Suit of Mr. Raaford, and fo. = arreſt not law- 
ful; and by Conſequence the Offence is not Murder. As to 
chat it was anſwered and reſolved, That it is true that it is 
held in the Counteſs of Rutland s Caſe, That the Sheriff, G cr eg 
or Serjeant ought upon the Arreſt to ſhew at whoſe Suit, Cc. un f / 
But that is to be intended when the Party arreſted ſubmits a 
him ſelf to the Arreſt, and not when the Party (4s in this Caſe 
Murray did) makes Reſiſtance and interrupts him, and be:. 
bre he could ſpeak all his Words, he was by them mortall = 
wainded and murdered, in which Caſe, the Priſoners ſhall 
not take Advantage of theirown Wrong, It was alſo reſalved, 
That if one knows that the Sheriff, Sc. has Proceſs to ar- 
ret him, and the Sheriff, Sc. coming to arreſt him, the Det. : 
to prevent the Sheriff's arreſting him, kills him with a Gun, 
or any other Engine, or Weapon, before any Arreſt made, 
it is Murder: 4 „. in the Caſe at Bar, when he knew 
by the ſaid Words, that the Sexjeant came to arreſt bim, 
5. Exception was taken, becauſe it was not found by the 
Verdi, That the ſaid-Mackalley felonice percuſſit, c. but | 
perenſſt (only; & uod iidem Fobau' Murray, & Fohan' jenk. Cent. 25 1; 
Engliſh ſuerunt pr eſentes, auxiliantes, &c: and doth not ſay | 
wlonice ; & non allocatur, for the Office of the Jury is to 
new the Truth of the Fact, and to leave the Judgment of 
the Law to the Court; but they have well conclu 
And if ſuper tota materia præd videbitur Fuſtic' £3 C 
hir quod prad inter ſectio dict Rich Fells. fit murarum, 
unc Jurat præd dic ſuper ſucramentum ſuum 1 red ] 
Johan Murray, Johan Mackalley, & alan Ty foe '. 
culpabiles, £9. qualibet earum eſt culpabilss ge muraropredt © 
Ric Fells, modo & forma E ter Indiltlamntum pred” 
Won, Sc. And becepſe-the Judges and the Court have 
relolved upon the ſpecial Matter, that it is Murder, the 
4 found him guilty of the Murder contained ig the _ 4K 3 
lndictment. 8 1 wt 
6. It was objected, That the Serjeant at the Time, nor 
beſote the Arreſt, ſhewed the Priſoner his Mace; for there- 


. 2 5 


hw. 
2 


8 
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be is known to be the Miniſter of the Law, and from 

ths e bence he has his Name, fc. ſerviens ad clauam; Fi tion | 
er tur for two Cauſes. ' x. Becauſe the Jury have found, ſenk.Cont.291/ 
uk bat he was ermiens ad clavam dicti Vicecomitis, & jura- 46. &'s Pl, Cor. 


I, & cognitus, & miniſter Cur; And a Bailiff {worn 
{nd Known need not (altho the Party demands it, hey 


— 


S A Mackalley's Caſe in killing Pair It 
me his Warrant without demand of it, 8 B. 4. 144. 14 
H 5. 9. 5. 21 H. 7. 23. 4. and where the Books ſpeak of: 


own Bailiff, it is not requifite that he be known to the 


Party who is to be arreſted, but if he be commonly know 
Cet. it 38 fafficient ; 2. If Notice was requiſite, he gave fufic 
nent Notice when he faid, I (a) arreſt you in the King 
Name, &tc. and the Party at his Peril ought tu obey hin; 
And if he has no lawful Warrant, he may have his Ati 
(6) Antes 66.2. of () falſe Impriſonment. So that in this Cafe without 
tion the Setjeant need not ſhew his Mace; and if thy 
ould be obliged to ſhew their Mace, it would be a War 
ing for the Party to be arreſted to flie. 
7. Another Exception was taken to the Verdict, becauſ 
che Cuſtom which gave the Serjeant Warrant to arreſt, un 
not purſued; for the Cuſtom is Quod aligua perſona exiſten 
Serviens ad clavam ad requiſitionem partis bujuſmodi qu 
retam {ic levantis, &c. aſa fuit arreſtare, which ought to be 
taken that the Plaint ought to be entred before the Requel}; 
but afterwards it is found that the Requeſt was before the 
Plaint, and fo the Cuſtom not purſued ; & non allocatur, 
For by the Cuſtom it is not proved, but that the Requel 
tay be as well before as after the Plaint entred, and fou 
the common Uſage and Experience. 0 
8. It was objeQed, That the Verdict was t int 
ef, for firſt they find, that the Plaint was entred 4% N 
chr in Not Cnr” tator in bis verbis, Die Sabbali 
y die Novemb, and afterwards they find, quod intrmi 
d in Rot Cur" pred fatta fuit die Lune 19 die No. &. 
(52 Co. b. And the (c) Jury can't find any thing _—_ the Recond i 
E. 


b. 
Dyer 73. pl. f Vide 11 H. 6. 42. 4. 9 H. 6. 3). 28 Af. 34. E. 
pacing JEL EE 9 H. 7. 3. 13H. 7.14. 33 
32. 


l 
9 


- 


3. Fudgment 25, 
; 175.147. Oc. And all this was ed for got 
Jenk.Cent.291. Law. But that makes the Caſe er 8gainſt the Prib 
7 Rol. 5554 wers, for now the Judges ought to j upon a Plaint er- 
tred of Record in Cur Computator, the Saturday the 1} 

vf Novem. which was before the Arreſt. 
. Exception was taken to the Verdict, that the Ent 
'of the Plaint was without Form, and fo ſhort and obſcur; 
I 4s] youd opus eft interprete; & non allocatur. For it was fou 
©. © that it was according to the Cuſtom of London; and it b 
- . 4 Remembrance to draw the Declaration at length aft 
wards in the Court of Pleas, which notwithſtanding 5 
Cuſtom ſufficient to ha ve the Def. arreſted. And afterwat 
ar the Seffions of Newgate held the 5 Day of May after t 
Term, the 2 Chief Juſt, openly declared the Reſolution of 


- 


pine N. 2 Serjeant of London: 
the Juſtices and Barons of the Exchequer, to the great 
Satislaction and Contentment of all there preſent. Aud 
accordingly Judgment of Death was 13 againſt the ſaid 
three Prifoners by the Recorder of London, in the Pre- 
ente of the faid two Chief Juſtices, And the ſaid Mack - 
alley was executed wich other Priſoners at Tyburs, 


Trin. 9 Jacobi. 
In Camera Stellar. 
I : Richard Peacock's Caſe. - 


Ne TA, This Term in the Star- chamber in the Caſe be- 
tween Sir George Reynel Plaintiff, and Richard Pes. 
cock and others Defendants, where F. H. and another were 
Commiſlioners. to examine Peacock upon Interrogatoties 
drawn by the Plaintiff, and Peacock being examined, would 
have declared the whole Truth, which F. H. being a Com- 
miſſioner choſen by the Plaintiff, would not ſuffer him to 
do, but held him ſtrictly to the Interrogatories, fo that the 
Truth could not appear. And that was held by the Lori 
Chancellor, the two Chief Fuſtices, Chief Baron, and the 
whole Court of Star-chamber, a t Miſdemeanor, for it 
is a murthering of the Truth and Right, as the Statute of 
Exeter ſpeaks, & per quod Juſtitia & veritas ſuffocantur 
as it is ſaid in capite itineris. And Commiſſioners to exv 
6% 4 1nft. 218, Mine ought to be (a) indifferent, and by all Means to ex: 
6G) 4 loft 278, preſs the Truth, and they are not (b) ſtrictly tied to the 

ords of the Interrogatories, but to every Thing allo 
which neceſſarily ariſeth thereupon for the Manifeſtation of 


the ſaid 7. H. when he was in Examination went out of the 
ce to the Plaintiff, who was in another Room near to 
him, and had ſecret Conference with him. And it was held 

totam Curiam, That a Commiſſioner ought not beford 

(c) 4 Toft. 278. Publication of the Witneſſes (c) to diſcover to any of the 
8 Parties the Matter which any Witneſs has depoſed, 
nor after he beginneth to examin upon the Interrogs 

tories, to confer with the Party to take new Inſtruction 

to examine further than he knew before, and if he 


ſhall ſo do, theſe are great Miſdemeanors, Pulle, 


a. „ 


the whole Truth concerning the Matter in Queſtion. Alſo 


a 


Pd 


pike 1X Richard Peacock's Caſe; 77 
4) Fine and Impriſonment. For if theſe ſhall be per- (a, Cr. Jac 

by Perjury would in theſe Days abound; and r * 
much as in the Star- chamber and Exchequer- chamber the 
Courts proceed upon Examination of Witueſſes, if the 
* Truth Mould be by ſuch Means * and Falſity cer- 
| tified in the Examinations, ſo the Innocent would be often- 
times puniſhed, or the Guilty eſcape Puniſhment, and Ju- 
Aice and — would be utterly ſubverted; for as it is - 
commonly ſaid, The Suppreſſion of Truth, is the = 
fon of the Innocent. And the Lord Chancellor ſaid, That 
he heard in the Common Pleas, in the Time of Sir James 
Dyer, then Chief Juſtice of the Common Pleas, That it * 
was reſolved by the Court, that it was not a principal (5) 55 * Lit. 
Challenge to ſay, That one returned of a Jury was choſen 2 Rol. 656. 
) Commiſſioner by the other Party for Examination of 
Witneſſes in the Court of Chancery; for every Commiſ- 
fioner is made and conſtituted by the (c) King, who is the 02 Cr. Jac. 65. 
Head of Juſtice, by his Commiſſion under the Great Seal, Lelv. 62. 

and therefore he being Commiſſioner upon Record, is pre- 


: 


be. ſumed 'in Law to be indifferent: But otherwiſe it is T 
a of an (4) Arbitrator, for he is created only by the Submil- ö * 
ere fion of the Parties themſelves in the Country; and there- Na "bo * 
ics bre it is a principal Challenge to ſay, That ſuch a one re- 2 Rol. 655:656. ft, 
ud WF turned of the Jury was an Arbitrator for the other Party; Br. Challenge TY 
m. and therewith agree ) H. 7. 10. 5. 9 E. 4. 46. 15 E 4. 24. 1 f 6. 24 b. | 7 
| to 3 H.6. 24. B. And the Court had ſo great Diſlike of the 9 E. 4. 47. 4. — 
the Proceedings of the ſaid 7. H. that the Attorney General be Challengo | 
ord Wt vis ordered to prefer an Information againſt” him for the 1997+ - *f] 
the fad Miſdemeanors, and in the mean Time he was put out 
r it f the Commiſſion of Peace. 5 4 
. of #5} in * TY 40 | , ; k 1 
nur N | i 
g ; 4 
N 2 | F 
4 » 3 k RD. i * 
. * 45 
* 24 qo 
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Trin. 9 Jac. Regis. 


„ Dadior Hulley's Caſe, 


e ber. 568. J 
M. 7. 2 
3 Bulſt 

or, — 584. 
en 


lea began Tr init. 
abſentia Wainſe 
Juſtice, then bein | 
found that the ſaid Katharina, Rubertus & Johannes Wou: 
ford fuer”. culpabiles de raptu & abduftione pred Jobamit 
Hormold, prout pred" Franciſtus ſuperius verſ. eos queritln, 
& afident damna, c. 10 l. & cuſtag 105. Et ulterius Jt 
ratores prad dicunt ſuper ſacramentum ſuum, quod pra 
Jobanmes Horniold maritatus exiſtit, — idem Johannes 
zempore Maritagii illius fuit etatis ſexdecim aunorum & 
amplius, & infra etatem viginti & units annorum quot; 
Maritagium fred" Fohannis Horniold valet juæta verum 
valorem ejuſdem 800 l. and that the ſaid James (the Hu 
band of the ſaid Katharine) and Cutbert were Not guilty: 
And in Arreſt of Judgment divers Points were moved and 
argued by” the Serjeants at Bar in the Terms 
St. Mich. Hill. and Paſch. And the principal Point which 
was argued by the Serjeants was, if a Feme Covert v4 
within the Statute of V. 2. cap. 3 5. or not. And now thi 
Term it was argued by the Juſtices ; And it was » 


„ 


pur IN. Dodttor Huſſey / Caſe. = 


and Warburton, that Judgment ought to be given 
by 1 the Feme (a) Covert, as — the 1 Aer 
\ho were found guilty, and their principal Reaſon was, be- 3 Bowl. Se, 


-auſe at the (I) Com. Law a Feme Covert was puni ſhable 1 Rep dr. 
ſor Raviſhent of a Ward and ſhall be fined and impriſon d for 2 Balſt. 322. 
it, and Damages ſhall be recovered againſt her, and levied A7 N - i 
on her Husband, and after his Death upon the Wife her ſelf; 7 Hod. 93. 
and the Stat. of Ma. c. (c) 35. adds but greater Penalty to the (c laſt. 437, 
Value of the Marriage, 3 and Coſts, and Im priſon- 8. 
ment for 2 Years, if the Dets. are not ſufficient, abjwrevut 
vel habeant p uam priſonam : So that it never was \ 
the Meaning of the Makers of the Act to exclude a Feme 
Covert out of the Purview thereof, who was puniſhable b 
Aion of Treſp.at the (4) Com. Law, for which Offence (4) Hob. gz 
her Body at the Com. Law ſhall be n And there- 
fore they ſtrongly held, that a Feme Covert was within the | 
Stat. of * Merton c. 6. and within the Stat, of W. 1. c. 20. de * 2 Inſt. 90, t. 
malefact᷑. e) in parcis. For aFemeCovert for theſeOffences was (e) Hob. gs. 
puniſhable by the Com. Law, and theſe Stat. add greater Pu- > laſt. 198, 199, 
riſhment, and in another Manner than it was at the Com. | 
Law. And they ſaid, That a Feme Covert was within the 
Words of the Act; and it would be a Miſchief if any 
ConfiruRtion ſhould exempt her out of the Penalty of this 
Stat. (in ſuch odious Caſes as Raviſhm. of Wards are.) And an 
Aion upon the Stat. of forcible Entry upon the Stat. of (f) Geer 
E 6. lies againſt a Feme Covert, as the is in 36. MHG. 22, H. 6. c. . 
23. So Waſte lies againſt the Husband and Wiſe as it is held in 
Ez. 6. So if a FemeCovert commits, (g) Rediſſe iſin, ſhe ſhall 8 71 * 
bepuniſhed in a Rediſſe iin, 9H, 5. b. F. NS. 188. Se C. ow 3 
vit lies | = 0: rx and Wife, N in vita 22. Aud Fitz. Rediſſeiſia 
many other Caſes w u is Ground, wherefore E 
cnelded that Judgm. Rau be given agent al — Rodin; 
hue, and Coſts, and that the Capiantur. And it 
wis argued by the Chief Juſt. and NMalmeſey to the contray, 
that the Pls. ſhall have (h Judgment upon this Record againſt (4) Hob. 193, 
none of the Defs. And their Argument was divided into | | 
1. What Alterationthe Stat. of Ma. cap. 35. has made. 2. If a 
leme Covert be within the ſaid Stat. 3. If the Verdict be ſuſſi- 
dient or not againſt any of the Defs. 4. If Damages beſides the 
Value are to be recovered in an A ction of Raviſhment grounded 
upon this Stat. As to the firſt, it was reſol ved by all, that at the 
Com. Law for Raviſhm. of Ward, the Guardian might have 
had an Action of Treſp. in which the Pl. ſhould recover Dama- 
ſes, and the Defs. ſhould pay a Fine to the K. and ſhould be 
impriſoned, until, 89c. and that ſuch Action lay againſt à (i) () H-b. 73. 
Feme Covert, as well as againſt a Feme Sole; And therefore | 
where ſome Books ſay, that no Writ of ſom. of Ward lay at 
the Com. Law, it is true, if it be meant of ſuch Raviſhment of 
Ward, which is in Regiſt, and in F. N. B. for it is grounded 

a 
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mid formed by the Stat. of V. 2: bc. 3 57 but that in ſuch Cap 

(s) Co. Lic: the Guardian might have an Action of (a) Treſpaſs is mai 
137.3: feſt in our Books, 29 Aſif. 35:29 E. 3. 24. 4. b. 3 E. z.; 
Nr 8 E. 3. 54, 4. b. 22 R. 2. Damages 130. 12 H. 1. Kelw. 104 
2 Inf. . 21. 4. FN. 90. H. 140. Then came the Stat. of Aſerm 
Hob. 94. c. 6. by which it is enacted, (and greater Puniſhm. than thę Com 

| Law inflicted) de heredibus, £&c. contra pacem vi abaufti 
vel detentis ſeu maritatis, ita provis eſt qd quicung; laicy 

inde convitt fuerit qd puerum aliquem ſic detinuerit, abduu 

brit ſeu maritaverit, reddat perdenti valorem Maritagii, & 

rodelicto corpus ejus capiatur ut impriſonetur, &c. Et hocks 

£rede infra quatuor annos exiſtente. And by the Stat. of // 

2. 6.35. it is provided, 4e pueris maſeulis ſeu femellis, qu: 

rum maritagium ad aliquem pertineat, raptis & abautis, f 

ile qui rapuit non habens Jus in maritagio, licet poſt mi 

dum reſtituat puerum non maritatum, vel de maritagio ſi 

tigecerit, puniatur tamen pro tranſgreſſione — Priſonan 

duorum annorum, & {i non reſtituerit, vel Hæredem fal 

ann nubiles maritaverit, & de maritagio (atisfacere im 

poruerit, abjuret regnum vel. habeat perpetuam fpriſonan: 

(5) 2 Inſt. 90. And this Stat. of N. 2. c. 35. has made ) (5) Alterations, 1, 
The ſaid Stat. of Merton did not extend to Heirs Females 

(c) 2 Inſt. 90. for before the Agè of (c) 14 Years the Male could not affent 
Co. Lit. 78. b. to Marriage, but the Heir Female at 12 ; and therefore 
(a) Inſt. 439. was taken that the Stat. of Merton did not (4) extend to n 
Hob. $4,95- Heir Female: And therewith agrees the Book in 3 5 H. b. 5, 
4. i. and the Act of IF. 2. by expreſs Words extends to both; 

For the Words are, e pueris maſculis ſeu femellis. 2. The Stat 

of Mert. doth not extend to any of the Clergy ; for the Works 

are, quicung;-laious inde conviłtus fuerit, &c. but the Stat.d 

(e) 2 Inſt. 439. W. 2. extends to all, (e) for the Words are, /7 ille qui rapueri 
jus nom habens, without any Reſtraint. 3. The Stat. of Ment, 
doth not extend as appears before, but when the Heir wasn 
viſn'd within 14 Years, within which Time the Heir Mat 
Polt. 7j.b 54. K- can't conſent to Marriage: But now the Stat. of M. 2. exten 
* e £04 Raviſhment Poſt annos nubiles. 4. The Words of thi 
Stat. of Mert. are, vi abductis vel detentis, the Words of the 

Stat. of N. are raptis ſeu detentis. 5. The Action given ty 

the Stat. of Mert. is the ancient Writ of Right of Ward, lt 

(f) Co. Lit. is held in 18 E. 3. 52. 4. J. But the Stat. of V. a. 4at allt 
nem ſyrmatam in verbis (J] conceptis, a new Action, tht 

Form of which was not at the Com. Law, the Form of whid 
appears ſpecially by the Act. 6. In Proceſs, for in a Writ d 
_ Right upon the Stat. of Merton, be ſhall have but the an 
() 2 Brownl, ent Proceſs at the Com. Law: But the Stat. of V. 2. gives! 
91, 94. more ſpeedy Proceſs, and that the Death of the Pl. or De 
(8) ſhall not abate the Writ, 3. The Stat. of V. 2. gives er 
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Puniſhment than the Statute of Aſerton doth, as appeareth 
the Purview of both Acts. And theſe are the Wolf ma- 
rial Alterations that the Statute of N. 2. has made. 
As to the 2 Point; If a Feme- Covert be within the Pur- | 
view-of the Statute of V. 2. (a) The Parts thereof were (a) Weſtm. 2. 
gonfidered,” which as to this purpoſe ſtand upon four Parts, . 35- 

. M reſtituat puerum non maritarum, puniatur tamen pro 5 =", 6o, 
prangreffione per friſonam;guorum annorum. 2. If he C. ic. as, ? 
marties the Infant, & de maritagio 2 puniatur ta. 1 Rol. kep. 
men, per priſonam ut ſupra. 3. Si nom reſtituerit, & ſarigfacere : Huldtr. 352. 
aun poruerir, abjuret regnum, vel habeat priſenam imperpþe* Hob. 93. 101. 
Nun. 4. Si Heredem poſt annos nubiles maritaverit & de; Bolſtr. 87. 
naritagio | fatisfacers non potuerit aljuret regnum, Cc. ut 6 By 437, 
ra, And this Caſe is within the laſt Clauſe, ſe, That the ws 

() Feme-Covert has married the Infant, and is not able to (4) Hob. 93, 

(c) farisfy, for a Feme-Covert has nothing during the Cover- 101. | 
ture wherewith ſhe can fatisfy, but is dllabled by the Law 425. 503: 


to ſatisfy ;/ and foraſmuch as the Law has difabled a Feme- 0% Cx. lac. 40. 


Covert to deer the Law will not for this Diſability inflict 
ſo great a Puniſhment as perpetual Baniſhment, or perpetual 
Impriſonment, id eft, perdere ſive patriam, ſive libertatem: 
E: (4) lew non cogit ad impaſſibilia, ſed (e) impotentia excu- (4) Hob. gs. * 
is lgem. 22 E. 3. Coron. 279. If an Appeal be brought a- Co. Lit. 92. 2. 
inf a (F) Feme-Covert, or a Monk, and they are ac- 11. dt. . 
qluitted, the Ferhe-Covert or Monk ſhall never have a Writ (e) Hard- 97 
t0 enquire of the Abettors ; for by general Words the Law 1 Co. 98. a. 
will never enable any for his Benefit, whom he Law has dif-'4©2: IT. a. 
abled, a fortiori the general'Law will never puniſh any {6 7 C20 an 
ſrerely for not doing of that which the Law it felf s 10 Co. 139. b. 
dfabled him to do. So upon the Statute of Marlebridge, C. is 29. 2. 
Non liceat bhujuſmodi feoffaros expellere, If the Lord's (g) * 8 b. 
Villain be infeoffed, the Lord ſhall expell him, for the ge- 11 Co. 77. b, 
rerdl Law will not de wrong, fc. to enable the Villain a- G8 52 H 3.06, 
inft the Lord. And divers other Caſes were put to the iat. 211, 
ny 22 — the 7 of 95 1 * — in the 
Part of ny 44, J. 15. and others. And / E. 3. N 
II. a. h. . the Ch. Juſtice, fc. That . brought b e 
grit of Raviſhment off Ward againſt the Maſter of the 
Rolpital of Burron S. Laser, and Robert de Lee, & Ri. 
dard de 1a Fae, Confreres of the ſame Hoſpital, and there 

w Serjeant for the Defendants ſaid,” Sir, This Writ is 
pier by Statute,” and of certain Form, and it ought to be 
when- the Parties againſt whom the Writ is brought 

ite ſuch, who by the Law may have Right to have 
the Ward; but when the Writ it ſelf ſuppoſes any na- 
ped in the Writ to be ſuch, That they can't bare 
ekt in the e this Weir can't be 


* maiu- 


Doo Huſſey 7 Caſe. Parr N 
maintained. To which Sir William Herle Chief Juſtice an 
ſwered, If the Freres in Aid of the Guardian took the 1, 
| fant in ſaving the Right of the Hoſpital, the Freres dam k, 
quodam modo Right, ſe rhey_ are of the Hospiz e 
wherefore anſwer, out of which Cafe two Things were oh. BY 
ſerved : 1. That every Man fliall be intended ſufficient w WP”. 
Tatisfy the Pl. if the Pl. does not pray that the Jury may en 
* Hob. 98.99 quire of his ſufficiency; and therewith agree (a) 8 E. 3. 5 
nt.72.0.74-d. fl. 5. 22 R. 2. „) Damages 130. But when it appears by thy 
(6) — Writ it ſelf, that any Def. is not able (having Diſability by WW... 
b. 94, 98. las ſatisfy, there the Difference appears, becauſe in the W®. 
one it Is apparent to the Court, and in the other not; 
and therefore this Caſe is ſpecial, and differs from the Nes 
ſon of all the Caſes which have bern put: For Example, 
from the Caſe de MalefaFioribus in parcis; for there the rY 
Purview is general; but the ſaid AQ is not fo preciſely pets 0 
= ned as the Stat, of JF. 2. is: For in Eſſect this Act has p- 
vided, that none ſhall be puniſhed by this AR, but who by 
Waben may fatisfy at the Time of the Judgment, (% 

the Words are, & de maritagio ſatisfacere non fotuerit, and 
not to puniſh him by the Law for the Diſability which the 
6% Hob. 98,99, Law it ſelf has made. And in (c) 8 E. 3. 52. 4. b.22 Ru 
Aut. 72.d.74-d- Damages 130, Cc. The Pl. prayed that the Jury might ev g. 
quire of the Defendant's ſufficiency, which would be to 10 
purpoſe in this Caſe ; becauſe it ap to the Court, That 
2 Feme-covert at the Time of the — 4 is diſabled by the 
Law: And therefore ſuch Rule is to be given in this Caſe u 
Sir Vin. Herle gave in the like Caſe in ) E. 3. 41. in a Writ 
0 2 brought againſt the Hausband and Wife, they 
ade default at the grand Diſtreſs, upon which the Pl. ſued 
Proclamation, and now at this Day the Proclamation was te- 
ſtified, and the Husband and Wife were demanded, and ap- 
peared not; for which the Pl. prayed they might be for. 
judged : Herlez There is no Reaſon that the Wife ſhould 
rejudged of her Seignioty for the Default of her Hul- 
band, and eſpecially by your Sute which you have brought, 
which is given by Statute, where you might have. your 
Suit at the Common Law: And ſo in this Caſe the Plain. 
tiff might have his Remedy at the Common Law, either Wi. 
by Action of Treſpaſs againit all who raviſhed, or « Wit % Wi. 
valore Maritagii againſt the Heir himſelf, and not upon 
this Statute, for the Goods or Lands of the Huzband 
who is innocent, are not to be liable by this Act, for 
the Act has fly provided, That for the loſur 
ficiency of the Defendant he ſhall be exiled, Cc. And 
therefore the Statute doth not charge the Husband in 
this Caſe, for the: Statute is penal and perſonal, to % 


©) Co. Lit. 
100. a. 
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NN. Dottor Huſſey Caſe. 55 8 
laßt Fimſelf. And fo for the Raviſhment made by 4 
ak, his S6veraigh ſhall not anſwer by Force of this Act. 
to the Objection which was made, That he may have 
pihenit at the Common Law, . of Damages and Impri- 
ment, and then the Husband ſhall be charged with the l 


74 


1 


Stat. but by 4 vi of 7 * I. ow. Law. 
in 3 E. 3. 10. B. in a (c) general Action of Treſp, 
ii Malefaftors in Parks, the Defendants were 0 3 
Ity, and the Pl. prayed Judgment of, double Damages, Ar. Afton far | 
& Yeats Impriſonment, and to find Suretſes never more fi S. Ade 
fend; and if they did not find Sureties, that they might ſu le Stat. 13. 
it the Realm. And altho' the Stat. gave no formed A- 
1 yet foraſmuch as the Action was brought generally at 
Com, Law, he could not have Judgment upon the Stat. 
therewith agree 19 H. 67 a. 4. and 5 other Books. - 
$ to the 3 Point, It was held by the Chief Juſtice, and 
teſley, that the (4) Verdict was inſufficient ; for this A- (4) ; Co. 9. a. 
u being founded upon the ſaid Stat. and the Stat. extends ©": lac. 413. 
when the Raviſher marries the Infant, for the Words 2. 12 
beredem poſt annos nubiles maritaverit) ſo that inaſ- ga, 
d as the Stat. is ſo penal, it ſhall not be extended but 
| when the Raviſher marries him. And if after the Ra- 
ment, the Infant of his own Head fßaſt annos nubiles 
mes himſelf, without the Procurement or Aſſent of the 
imer, or if a Stranger afterwards marries him, in 
e Ciſes the firſt Raviſher (e) ſhall not be pu- (e) Hob. 99. 
led by this Statute. And in this Caſe the Jury 
e found generally god Predift Johannes  Horniold 
ans exiſtit, quoggue idem Johannes tempore ma- | 
BY ilins fuit etatis ſexdecim annorum & ampli- . 
& infra ætatem viginti & unius aunorum, which 
_ L 3 Verdict 
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es; that s ütterly denied for two Reaſons ; the one 

* 15 Actioß is vnn upon the Statute of . 2. c. 35. 4 1 
ck Writ in this Caſe is brôùght, and is there formed F 
the therefore he ought to hive Judgment according to his vl 
by bal, which is the Foundation of his Sute ; and not to 4 
the sd bis Writ upon th > Statute, and to have Judgment at | * 
5 WE Coramon Law, 4er 2 converſe, (a] 30 E. 3. 11.5. The (=) 11Co.14.b. 19 
Wis brought a Probilition againſt the Prior of Voburne, 7 
0 lit where the King had recovered in a 2 Impe dit, 9 
ne I betendant ſent bis Frere to Rome with an Appeal, and 1 
e chere to avoid the Judgment, according to the Stat. of 5 
* emunire, and upon Not guilty pleaded, all this was 3 
4 ad againſt the F. and there for the ing Judgment 14 
ed upon the Stat. newly made, ſe. 27 E. 3. c. 1. in We 

of Premunire, and it was adjudged he ſhould not have = 
the T1 1 by . p *＋ : : he 

becauſe the (5) 1 ment ought to be conformable to (5) Dodria, 
1 Original; and this Fute was not brought according to P- 533. 9 
10 
hat 
the 
1 
nit 
ey 
ued 
te- 
ap- 
Ne- 


al 
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Verdis is not onl — who procured him to be u 
f rie ied, ſe ſc. the Ravi y ge, or the Plaintiff hi 
If, or if the Ward - 7 married himſelf, } 

alſo uncertain in the n 


e en de be was married, kk 
the l or after, and therefore in the Bol 


© Eotzies 12 1 © 12. 369. P. ). A, uit, Gian 
— Lan, c, contra voluntatem of the Plaintif Vide! 
< 4. 5. Gard 118, 8 E 3. 32. 4, B. 33 E. Judgment »; 
c. acc. And therefore it is well Taid in 30 E. 3. 29. 
erdict oy ht to be * that the Judges ought clear 

o to fu gment, and t herefore, Verdifts ambiguou 
| Fa; are inſufficient and void, as in 40 E. 3. 15, 4 
(s) Eo, Lit, DR, (a) 125 ainſt Executors they * fully adminiſty 
— a. ſo nothing in their Hands: ury and that ie 
Br. Enqueſt 2 Aſſets in their Hands, and do not ſay to what Vo 

| "2M ny Fe Uncerteinty the Verditt * held ir 
f ol 

| ay to 4 Point, altho' 16 E, 3. D 5 $0. and ſome 
(4) Cr. Jac-413. ther Books are againſt it, That no ( 10 ſhalll 
recovered ; yet foraſmuch as it is held in 17 E. 39 þ 
37 44, 24 E. 3. 46, 22 K. 2. Dam . 130. 8E. z. 
H. 6. Gard i18. Pa h, 27 H. 6. / 
of Beries. f 368, and diverſe other Books with which co 
mon E FA agrees, It was reſolved age 
C the Chief Juſtice vouched an ancient Reading vol 
ö (94 a. 439.8 Statute of Ma. c. 35 That where the Statute ſays my 
Jurer regnum vel habeat perpetuam priſonam in the I 

| unctive, That the Election ſhall be in the Court to 
1 upon which of the ſald two Points the Jl 


Will: And great reaſon, for it may be, the Diſpoſition f 
Quality, of the Defendant being confidered, it would be da 


getqus ta che Sr ta baniſh Hip into foreign Countries, 
45 "AN . a 
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11 8 Caſe. | 
N Replevin by William Ates, aga inſt Daniel Banks and 
Tema Osborn of taking of his Cattle at Harmonſworth, 
i Place led Welmit-rfee Cloſe, in the County of Middle- 
1 Oe. * Plea begeo Trin. 8 Fac. Reg. Rot. 3 30. 
pon " * 

ren, th 


Heading, an 
of ten Acres of Paſture in H. of the Manor of Har- 
Ao h in the County of Middleſex, by his Deed 22 


Wd Stephen Erlie two Copyhold Tenants of the ſame Ma- 
i his lawful Attornies, to ſurrender vice & nomine ſiulWto 
Lord of the ſaid Manor, the ſaid ten Acres of Paſture 
the Uſe of 7ohn Nicholas and his Heirs, and afterwards, 
| Coutt held of the ſaid Manor 8 Fulii anno 6 E. 6. the 


Chir” oftenderunt ſeriptum prad gerens dat rædict 


V outhoritate eis per præd literam Attornatus dat in 
eur ſurſum reddiderunt in manus Dom præd decent 
6 paſture ad opus & uſum pred" Fohagnis Nicholas 


ut admitted accordingly : And that within the ſaid Mas 
art. And if the ſaid Surrender by Letter of Attorney 
the ſaid Lands held by Gop?, Ec. $i ood or 
vn the Doubt which the Jury referred to the Cot 
EDT TY IL. z „i 


Tue joined: and ſpecial Verdict 
"FF was ſuch, T homas Combes Copybolder in 
c 


web. 5 E. 6, conſtituted and ordained William Combes 


d Attornies unc tenentes Dom per copiam Rot Cur" in 


| Nov" anno 5. ſupradicto, & iidem Willielmus & Stephas 


edum & afſignatoriin ſuorum, who was at the ſame 


| thete was hot any Cuſtom to ſurrender Qapghold Lands, Y 
& by Letter of Attorney, either in Court or out of 


— 
* 


Co. Ent. 5. 


6 


1 
Þ " : 


| ® Combes's Caſe. barg p. 
| 6% 1 B01 Rep. Gderation'of the Court. And this Caſe was argued ut " |þ 
$61.27 P'* Bar, in Michaelmas, Hillary, and Eaſter- Terms, and K 

God o. 389. this Term, and 1 in this it was alſo argued by the Juſtice Po 
1 Rol. e the Bench; and in this Caſe two Points were moved, 1 Re 
Leon ds. Surrender could be made by Force of the Letter of Au 
le 59.2. hei ** Fo! 
ol. 500. . ney. 2. If the Artornies had purſued their Aut the Ja wh 
ae wer. 292. Aßs to the firſt it was unanimouſly agree all the Judy 62 
(d) Is IN in their ſeveral Arguments, that the Surrender in the tri 
110. b. at Bar made by Letter of (4) Attorney, was god; ul fic 
5 nag 136, their Reaſon was, becauſe every (b) Copyholder barn nal 
p Fry n BuiR.186; cuſtomary Eſtate of Inheritance, may e commnni ju tha 
B. N. C 255, without any particular Cuſtom, ſurrender his Lands ay 
2 Cult. 55. by Copy in full Court, and 2 in pleading the Cop Fo 
8 19. holder need not (c within the Manor,x 
Göckel alley 6.0 ſ =” 
104, log. ſurrender 1 in Court; for wh RY Uſa e per ahn con 
1 Kol 846. Angliam, is the (4) Common Law, as It is held in 36106. 


nn Hr. Cuſtam 59 & 34 H. 8. Dy. $4 quod habetur (e) q 


Ur- El. 103, ſuctudo inter Mercatores ter 15 "Angliam, &c. 's if 


224, 225: good manner of alledging a | t. is the Conti; 
rap * Law ; and in the Book of 15 "Th, reſp. Divan " 
Owen 18. bold 1. 168. no Cu . is alledged to Res io con 

an 


Hort 191. yholder to furre nder in full” Court, ro b 
5 Lie Rep 59 2 pyhold er may ea f) Leafs for " becaul 
Cr. Car. 233. cha he may de hy the g eneral 71 75 . Realm, 15 
83 is the Common Law. ade a, 15 2.0.8, They i 
55 ol. Rep. Copy holder may Wain his e 5 in. 'Cou e the gey 
1 Kol. 330. raf Cuſtom of,” the Rich is "the 7 
+4 12 — * "= thence I it 12 ws ih CN wh may do Vee | 
ol. 330, ing inciden ommon L aw: And that will mat 
| 9 | dert = etc by 5 eaſon 6 fa 9 s which 1. 
| rh 5 can t do Attomey be well 55 dere nd 9 red 
2 Rol. a, * Man bes a bare e TS. With i Any 
Dy.223.pl.30. Executors have to feltT.and, 1 81 ] fell by Air 
Benl i in Kelw N if a ts Man has 1 as c 5 on 155 i 0 
ere he may do it ttorne as Ce Nez N 
| * * the Sands 19 1K. 5 0 be fore : the tatute of ( 
— Bent. 12. 27 F. g. fon-Ceſtui que . uſe 91 Wen uth 
1 Leon. 265. fity to d ſpoſe of mg * 7 8 "by W wit %; 
3 mi D _ e e ro, 5 6 ae 0 34 
225 2 = 4 dome is Cl 
| 3 * 1 x7 Lg de om, ly, aglinſt the pinion ſome | 
C. 10, in 9 H/7.W 24. But Ba. the "Caſe at Bar, the C 


4 5 rein 43: bolder has à cuſtomary of Inheritance, * 1 


Go1b. 314. WM Autbority- we TP, only. Alſo there is a ( 
Br. Feoffment rence betwixt a general abſolute Power land Authorit 
2 | * Owner of the Land, as aforeſaid, and a particular Power u 
6% Co. Le.“ e ( by him who has but a particular late 
52. b. 4 


" b SO * — A "a . a 
* , 4 da, ESL ads „ N nnn 
"" | 
* — 7 


r he Combiss Cafe; 


A 76 
ut f F 

one Leafs for Life"or Years, And therefore if (2) A (s) 2 Ro 
nd | > Tenant for Life, the Remainder in Tail, Ge. a _ 
cer power to make Leaſes for 21 Tears 

en, Ce. he can't ET LO Ex 
Force of his Power, becauſe he has pu « particular Power 
which” is perſonal to him : Aud f way elolved in the 
at the Aﬀiſes in $1 — in in Jet 


Nl nd fo inſe wer annexed to the ne Thing pt: 
2 he can't do them by another, as doing of (5 — 0 2 Ral. Rep. 
and Fealty : 80 it is held in 33 E. 3. Treſpaſs 253. the 393- 
Ford may beat his Villain for Gute or A — Liz. 66. b. 
the Vitaſh ſhall not have any Remedy? but if the Lord | 
commands another to beat his Villain without Cauſe, he 

ſhalt have an Action of Ba ainſt him who beats him 

Io ſich Caſe. So if the diſtrains the Cattle of his 
Fenant, altbo nothing be behind, the Tenant for the Re- 


my 


Py Duty wh ich belong to 'the Lord, ſhall not have 

i 0 ing wh bo _ agai giſt him; but if the Lord (4) (s) 10 E. 4.7.2. 
{Ml comma t in ſuch Caſe to diſtrain Lu. Otfice del 
W 21. delle, the-Tenart ſhall have en Action Sanft be 
by | ee vi 8 8 *. the Bailiff or Servant. 2 H. del Court 29. 
1 + 4.6, 11 H. 4. 18 6.6. 4. 9 H. 7.14.4 © 2 


ee in his Chapice of 'Burgage bolds, That wh 

oe Yar lev is feiſed of Lands in Pee may To 1 * 
Y Caftom, there the Owner of ſuch Land may deviſa that * de Marleb. 
bs (2) Executors. ſhall ſell, which they ſhall do as Attor - Pio. 56. b. 
ies to him. 3 B. 3. Cron. 310. bythe Cuſtom of a Manor 8, b. 85. a. 
Freehold will we from one 'to Becher by Surrender in 0) 2 105, 


ehe the (F) Will of the Lord, and where the Cuſtom Gre 2 
2 fach, the Tenant may do it by Attorney. Vide 14 H. 4. 1. 4. Lit. in. 
9 2 W wide 1 A, 5. 9. Bee. 
5 he to yu Uſe a Surrender is made 1 Ro: . 
n. uy 5 1 Attorney 4 Copyholder may ſur- (s) I Rol. $OF. 
u ſull . ** the Caſe of him to 
thoſe the r Caſe, becauſe he who is to be 


Gs o Fealty, (Y) which none can do Fealty but (#)Co.Lir.68.a, | 

vho ſhall be MICS aps therefore in ſuch Caſe the Ld. 

0 refuſe to admit him b Auger ; but (i) if he admits (7) 1 Rot. roy. 

Im by Attorney „ it is 00d enoug 

I Hill. 285 Elis. in (k) oY Caſe it was held (k) 1 Rol. 508, 
the Thr es Boneh, That where the Cuſtom of a Manor 301. 

That the Copyholder out of Court may ſurrender 

ito the Hands of the Lord of the Manor by the Hands of 

W cuſtomary Tenants, who in Effect are but Inftru- | 

nts or (1) Ættornies of the Copyholder to take his Surren- (7) Stu. 423+ 


that in ſuch Caſe the Copyholder by his Attornoy 
L 4 cant 


bdole Ten't in Law that holds by Co 


4 - 
* 
- . 


(e) Liteſedt 77, 


21 H.4. 33 2. gut 


% ri | Combes / Cal. PARTN 


INS, parte Tubreyder into the Hands of the Lord by the Hands if 
two Copyhold Ten ts; for in as much as the Surrender in ſuch 
Q caheee be warrented h) the Guſtom, the Surrend, with 
out ſpecial Cuſtom to warrant it by Attorney will not be good, 
Alſo that was upon the Matter by Attorney to make a Surren 
dy — — ye ger + = that is 2 1 
e'(a) particu u or the Manor to make a Surrend 
(a) Co. Lit. 39 Ne n in the Caſe at Bar the a, 


I Rok 500. © Law, and no per. 
ricular Cuſtom warrants the Sutrend: and therefore it may well 

3 be made gecording to the Rule and Reaſon of the Com. Lay 
. by Attorney. But it was reſolv d. That the Attorney ought w 


. 5) purſue the Manner and Form of the Surrender in all Point 
nnn ö — to the Cuſtom, as the ( 
have done; as ifthe Surrend. by the Cuſtom ought to be by the 
f Rod, or by any other Thing, or in any other Manner, the At. 
torney — to purſoe it, And the Ch. Juſt. ſaid, that the Style 
of a Copyholder im ports 3 Things: x, Nomen, his Name, 2 0. 
rigtnem, his Commencement: 3 Tirul his Aſſurance: Hi 
Lit. ſed. 15, Name is Ten t by Copy of Court Roll, for his (c) Name is nat 
Go- Lit. 50. a. Ten't by Court- Roll, but by Copy of Court-Roll, who is the 
of any Record, Charter, 
Deed, or any other Thing, 2. His mencement, 4d volun- 
tatem domini ; ſor at the Beginning he was but'Ten't at the 
NL» Will ofthe Lord; 3. His Title or Aflyrance, ſecumdum conf: 
(4j Het). 7.  rrudinem Minerii, for the Cuſtom ef the Manor has (4) fixed 


his Eſtate, and aſſured the Land to him ſo Jong as he doth bi 


Co. Lit 61. a. 
1 Co. 24. 2. 


| y 

| '  x'Cuftom which enables a Perſon diſabled the Law, ought 
41.2. * wbepurſued, and an Infant cando nothing topaſs any Thing 
NN of him by Attorney: Vide 11 HM 4. 33. 4 and it would bs 
| f. Cultotd 5. hard, if Men in ( Pri ſon, or Sick, or beyond the Sea, could not 
(£) Co. 45.2, make Surrenders ot their Lands held by Copy for Paym. of 
2) 1 Leon, 36. their Debts, or Preferment and Advancement of their Wires 
. and Children, &c. Nora Reader, this is the firſt Cale that 

Have known which was adjudged in rhis Point, 
2: It was reſolv d, that when any has Authority, as A ttormeſ, 
60 1 Ro). 330, ds any Act, he ought to do it in his (i) Name who gi 
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bolder himſelf ought u 
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r Combes . Caſe. 


Names; for the Entry is Quod iidem Willielmus, & Ste- 
phanus, Co. ſurſum reddider unt, &c. It was anſwered and 
reſolved ger tatam cι¹imiam, that they have well purſued 
their Authority; for firſt they ſhewed their Letter of At- 
torney, and then they (a) aut horitate eis per præd Mite- 
m Attornat da ſurſum reddiderunt, Sc. which is as 
much as to ſay, ag if they had ſaid, We as Attornies of 
Thomas Combes ſurrender, Sc. and both theſe Ways are 
ſufficient ; as he who has a Letter of Attorney to deliver 
Seifin faith; 1 ag Attorney to J. &. deliver yon Seiſin; Or 
I by Force of a Letter of Attorney deliver you Seiſin ; and 
al that is well done, and a good Purſuance of his Autho- 
rity: but if Attornies have Power by Writing to make 
Leaſes by Indenture for Years, Ec. they can't make Inden- 
tures in their own Names, but in the Name of him who 
ives them Warrant. But if a Man by his Will in Writing 
eviſes that his Executors ſhall fell his Land, and dies, 


And where it was objected, That in the Caſe at Bar That 
the Attornies have made the Surrender in their own n 


(a) 1 Rol. 301. 


there the Executors in their ,.own (3) Name may ſell the 551 Rol. "M 


Land for Neceflity, becauſe he who gives them Authorith 
by bis Will (which takes Effect after his Death) is dead; 


yer in ſuch Caſe the Vendee þ in by the Deviſor, 


— 


2y.251« pl. 89. 


9 PP % * p 
* „ 7 
= . — 
\ 


ch. 9 J&. Regi. 
Jn Communi Bun 

| Henry bee, c,. 
1 1. ear ben oops nr 


* 


2B 
Palm. 111. Hou in I 7 ing in thi anty. of , 
Sead. 149; on a Demiſe made by An Hook, 7 e bot 
Years, and that the Defendants the 10 Day of April in the 
ſame Year ejected him, Cc. And the Defendants pleaded, 
That after the Treſpaſs and EjeAment, ſc. 10 Mai: ann 
ſupradicto apud Godalming Pfad talis inter Robertum & 
prefat' Henricum, tam de tranſgreſſuone & ejeftione pred 
quam de omnibus aliis querelis, debitis, & debatis inter eus 
ante tunc habit fattis, ſive perpetratis, Sc. habebatur cn. 
c cordia; that in Satisfaction of them the ſaid Robert onool 
E the Defendants ſhould pay to the Plaintiff 6 J. 10 s. at the 
© Feaſt of S. Michael next-following ; ud 
| that for the true Paym. thereof he ſhould become bound in: 
Rm. 203. (a) Bond of 13 l. and pleaded the Performance theres, 
and the Receipt of the ſaid Sum at the ſaid Feaſt accord- 
ingly ; and thereupon the Plaintiff demurred in Law ; and 
— 7 mo 2 Bar r and i 
was obje at jon ectione firme is in 
(6) x Brownl: che Realty, and therein the Poſfeſſion ſhall be recovered by 
Las pl. 40. Habere Jacias. po e/ionem, and thereby the Poſſeſſion and 
( -——_ I e Nan 2 — 46 7 — = — 
P.. . the Plainti I e Writ ſhall (5) abate his Writ, 
eu it is adjudged po Flee. Dyer 246, for 4 this Action he 
2 Rol. Rep. 181. Term is to be recovered. So in Ejectione firmæ, (c) anciedt 
Cn — Demeſne is a good Plea, as it is adjudged in Alden Case u 
13,13 #be 5 Part of my Rep. i c3. a. becauſe it taſtes of * 
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1. 2 bo That i yn AB BT che off (+ ownl. 7 


17 14 
5 wi ik t be "he Kea, ; Part reve in Eiectione vr for 2 Brownl. 24, 
they 890 7 VAR. typ Eyles ' ut in the Ee n 
12 betwee [EW th Hough, yer 75- * that C0: El. 357, 
in all Caſes. * * no bing 15 (c mends are * reco- 0) Dy Dy. plas 


ered 1 Concord with an Execution : 
e, is a ge d Plea ; 9 this Caſe of Ejeft ione firma, + og uſt 
magis 2 * Mall be recovered than 


alig i 
Dung hel CO 55 - Weg. 5 there Bo Is, ( (4) 0) Cr, Gy Car r 
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ctions ground 
racy, News, 
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4 — 24 I Re to ee (e) ages g Dy „bl. 


65h _ Action is 6 Co. 44,4. 
brought for 1 * ecovery the Pollen of the Houſe 

emiſed i in 12 But i it was granted, That „ 
it the Term incurs pendin ng the Writ, there —_— is a good 

Plea beau nothing ſhall be recovered but Damages : 


nuit: And Queſtion was made arguendo amongſt the 
ts, whe ſhould. be the Reaſon why 5 4 Man is 
to deliver à H one, oc. do. any c AR, 


ve Mone 
2 valuable in Satisfa e ee as well © IN 
where he is bou vs t9 Bey; Money. there he may ive an 279.2. 
* 5 any other — * 2 t 1 ! Ra. $55,456. 
it Was unani ved per tot cur”, t t 6 

the Accord in this H Caſe was a good Plea; For in all 4 ie, 
Atiops which ſuppoſg the Wrong to. be dove (i) u E r. + 7 
wis (where * and Joop lie at the Com. Law, .as ; — 11% 
pears in 40 E. 1 L H. 6.6. a, B. N 

v. Cam. in the Berkley's Caſe). there Accord is a 1255 131, 132,” 
good Plea, for the Redemption of his Body from Impriſon- Gd 7 139 
ment, ſo that Men —_ 57 their Buſineſs, which 3 is good for () i Brown, 
the Commonwealth. And it was obſerved that this Action 66 
Heckione firmæ includes in it ſelf an Action of (U 24550 (b) Ce. El 622, 
fall, as appears by the Commencement, the Sadly, 424 
Conclufion of the Writ; for 1 Toit beg begins Si cats - | 


ſeeurunm de genre ho Fre c. and in the like 
; MARTI Body of. the Writ 


5 


(8) the Obligor Ye Thing Accord betwixt them 


Manner begins the Eh 
of Jectione firm, Quare vi 2 armis unum me 4 „Sc. i in 
Laut, gc. and the Writ of the Treſpaſs is, Judas mum 


neſuogium fregit, &.(1) intravit, Se. and all. the Addi- ) N BB. 
ion in the Hector firme is, Et. ipſum a firma ſus © 
"Ide ejecit.: The Concluſion of both is, Et alia enormia 


& And therefore 
aulit ad graue » ABmmun 3 Trade 


; Accord 15 es Ach it be but 2 Can. 7 


ccord executed is no Plea, becauſe i it 15 Accord 51 ; 
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87, yay. Pat 
Nea is a great Part of the Action of Ejectione 

and the Treſpaſs and Ejectment are ſo woven and mixt to- 

0.38 > ther, that they can't ſevered. And without ene 


ita. 4 


40555 N37 in (4a) 7 rejpaſs Accord 'is a Plea, and by Con equence 


4 Brown. 128, of Ejectment in vita teſtatoris, becauſe that is an Action 
0 Treſpaſs. And in 44. E.3. 4. the Action of Eje firm 
| 9 E. 3. c 5. is called Action of (e) ae. And in * & R. 2. Ejectiour 
)Br. gare firmæ 2. that it is an Acti 
ejecit infra, i. 26 H. 6. Rot. 25. coram Rege, In in Appeal of () Mai. 
Br-Execut. 45. hem, the Writ is felonice, yet for as much as it includes 
Firs. 53- Treſpaſs, Accord is adjudged to be a good Plea.” And it was 
I. 7e, Alſo reſolved, that in g) aviſhment of Ward, Accord is 4 
Tow. 4 a good Plea: becauſe in the Action at the Com. Law Proceſs 
(e) 2 Brownl of Outlawry lay; and ſo upon the Stat. of V. 2. c. 35. And 
Wia hos therefore it 3 tbut this Caſe is not like an Action of 
Hi Brownl. Waſte againſt Leſſee for Years, nor to the Writ of (5) Kut. 
558. re ejecit infra term, which is, Quare ei deforcear, Oc. ind 
p-17, 18. without vr: & armis: And yet, for as much as in theſe alſo 


132. 
2 Inſt. 307. 


132. 


b. Erze. reſolved; that the faid Rule in 7 E. 5; was conſonant to 


r. El. 357. 
See Law, . Therwhere noch ing der Amends is bo be recoreted 


x Rol 266. „in Damages, there an Accord is a good Plea, bur that doth 

* Genies not impugn, That altho a Chattel real or perſonal is alſo to 

4 8 Ben low be recovered, that Accord ſhall be no Plea ; for in Detinued 

* Moor 5. () Charrersconcerning the Preehold and Inheritance of Land, 
18 5 16.79 the Charters themſelves ſhall be recovered, and yet in ſuch 

2 Browal. 111, Cafe Accord is a gt Plea, as it is held in 7 E. 4.23. l. 

The ſame Law of Derinue of an Hotſe, or other — 

ſonal Goods: And the other Rule - is. alſo+ true, - 


on of Treſpaſs in its Nature: 
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Pr Dt Pextoe Caf. . "= 
gs.to'the, firſt, it does not imply the Negative; fot wheres 
tainty is to be recovered, Accord alſa is à good Plea, as 
he Cale of (a) Detinue of Charters: In an Action of (5) () Antea78.s. 
eb on 2 5 2 Neat there is — . 33 * (6) Br. Accord 
vet Accord is a ea, as it is held in 24. 4. Os 1 bp? 
8910 H. ). 2 2 R. 3. Det 100. th: 5 1 5 
And in this Caſe, to ſati the ſaid Queſtion moved a- 
mongſt the Serjeants, a Di e was taken between 4 * 
Condition in a Deed to do a (c) collateral AR, as to be (&)-1 Rol, 455; 


bound in a Statute to make a Feoffment, to yield a true 6. 
Account & /imilia, for there Accord with Execution for 1 13 
Money or other Thing, is no Satisfaction to ſave the For- + Rol.Rep.296, 
ſeiture of the Condition, for the Contract being made by 257. 
riting to do ſuch collateral Act, can't without writing in — £146,193, 
h Caſe' be altered, as it is held in 12 E. 4. 23. 4. b. 9 H. ;Bult.148,149; 
4. 4 H. 8. Dyer 1. Oc. But when the Condition in à Co. Lig 142.b, 
Deed by the original Contract of the Parties is to pay — 145 b. 
Money, there by Accord amongſt the Parties, any other Hob. 178. 
Thin 2 be given in Satisfactjon of the Money; for as Palmer 550. 
the Philoſopher faith, (4) Nummus aſt menſura rerum com- (4) 2 Brownl. 
nutandarum, which agrees with a Rule in Law, Res per 131 
pecuniam Aſtimatur, & non pecunia per res, and in this 3 Bulſtr 149, 
denſe it is true quad pecuniæ obediunt omnia: But ſo is not- 
apy other thing, and it is not material, whether the Money _ 
mentioned in the Condition be a collateral Sum, or be Par- 
eel of the Bond or not 3, for if a Man be bound by Bond in 1 
200 (e) Quarters of Wheat, upon Condition to pay 20 J. (e) x Rol. 456, 
155 Obligor may by Accord betwixt them, give him an 
orle, or a gold Ring, Sc. in Satisfaction of the Money,, 
altho' the Money in ſuch Caſe is collateral to the Bond: And 
therefore if a Man (7) enfeoffs another by Deed, upon (f) 1Rol. 456 
Condition that the Feoffor ſhall pay a Sum of Money, &c, i 
the Feoffor may by Accord betwixt them give the Feoffee 
an Horſe, or a gold Ring, Oc. in Satisfaction; and yet the . 
Fon in ſuch Caſe is (g) collateral having Regard tothe Land, (g) Co; Lit. 
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fo Tender be made and Refuſal, he ſhall never pay the 27. 

* Money, Ergo it is a meer. Collateral, quia reprobata pecu- 

wit ma in hoe caſu liberat ſolveutem; and therewith agrees Lit. ; 
wy cap. Condit ions, 79. ö. $0 if a Man by Bond be bound in | 
ted 100(b) Quarters of Wheat, upon Condition to pay 30 Quar- ( Co, Lir, 
oth ters, he can't give Money or other Thing in Satisfaction 205. 24. 

o to thereof, becauſe · the Contract original was not for Meney, Nl 456 , 
29 hut for a collateral Thing: And in ſuch Caſe if the Obligor 4 


2 it at the Day, and the other refuſe he ſhall plead (%) 1 Rol. FED 

, without ſaying it is (1) yet ready, becauſe Corn is bonum Co. Lit aeg. a. 
tur um, and it is a Charge to the Obligor to keep » Bed. M 
„ N E 11 26 44 4 
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Peyt6@s Caſe. Parr IN, 


and lo it was Held in 28 27. 8. in the Com. Pleas, as C 


has rted; So if « Man be bound Th a Stat. Recogni ſance 
or 3 and afterwards a Deſeaſunce is made to 4 7 


leſs Sum, now this Sum in che Deſeaſance is collateral « | 


| [2] rg. and therefore if the 8 (#) eefiders it at the Day, and 
Gs. Lir 297.4, it is refuſed, the Obligee loſes it for ever, as it; is held in (b) 


Dod. pl. 390, 33 H. C. 2. 8. 3. and Fel in ſuch Cale the Obligor by Actord. 


) Fic Der. gt. betwixt them, may gi it an Horſe, Oo. in Satisfaction of * 
— Money in the nce, for the Contract was ori 


75 4. for Money. But if a 1 Contract, or Humpfi. with 
) 1 Rol. 456. cut (e) Deed) be to deliver an Herle, or to Build an Houſe, 
or to do any other collateral Th there Money may be 
Toa by Actord in Satisfaction of den Contract: For u 4 
— by Word for any valuable Con ration, ir 
Jifotvel and ſo you will bettet underſtand the 


may Fe Od; av in 12 H. 4. 23. 4. 33 F. 6. 2. 4. J. 


22 6.58. 1E. 4 4. , "Eq T. bs Tos. 45. 1 


18.4. 16 H. J. 13 3. 4H. 8. 2 8. 12. 22 E. z. 
26 E. 3. Ant 45. But it was bedolved that a Ri WE 
(4) 2 Brownl. Title of (4) Becchold can't be  barr'd Ses Accord 


collateral Satisfaction, altho' the Satisfa as high 1 


172. 
Dos. — 5 . Nature as the Right or Freehold 4 s 7 pears in 2 


Tong 5 EA. 22 


E Lk. U b. Ca . 


2 DoB. p. 15. And oo of cor ought to be full, fe) N & and com- 
1 4. X \ pleat : for if divers This s are to be gp by the Ac- 
Jon. 6, 178. cord, the 9 — * of Part is riot Micient, but ell ou Ft 


_ 450. 
to be performed, and therewith agree ee 17 E. 4. 2. b. 6 
10. 4. Plow. Com. 5. 4. Alſo if the Thin «Gi Anke 
ed at a Day to come, Tender and Re — is not Faffcien 
without actual Satisfaction and Accep 
aw, „ beats Expelit 


And Accords are favoured in 
(f) 6 Co. 7.2, Reipublicæ ar ſit (F finis Heim: Er concor tia parve rt 
cre 


8. 2.4. Aiſcordia maxime lilabumur. Niue 30 E. z. 4 21 
Hard, = * E+ 25 The Biſhop of Hath Cafe, res: 1. barr 223. 16 
Godb. 24z £4. 1. 1% His. Dyer 356, And in it of Covenant 


3 Bulſtr. 98. for want of Reparations altho' the Action is founded on 4 

Deed, yet it is mixt with ee, for which Damages ſhall 

'. be recovered, it was adj judged Pop aſth. 3 Fac. Rot. 1033. be⸗ 

(x) 996 838 43. b. tween Elen (g and B! chat A880 With Satis Aion 
J , 100.; was a ood Plea in Bar. 

hen i. And it was reſolved in the Caſs at Bay, that the Accord 

and ——— 1 11.3 ovens all the E 775 FT: 

ors 13 E. 4. 1. . 3 H.. G. u. B. 6H. 526 H. 6. 

18 * Barr F. And that of ancient Time the Term 52 recover d in- 

bal e. Ejeft firm as appears by Bratt. lib. 4. c. 36. f 220. in tract de 

| Ma nous d tat Diet eft ſupra gualit * 177 


ntract upon Conſideratiog may commence by Word, ſo 
e 


with 


AGED , 
pike IX. Peytoe's Cafe. | 
gectus de libero tenemento ſuo. Nun dicendum oft ff 
quis eficiarur de uſufructu, vel uſu & habitatione alicujus 
rencmenti quod tenuit ad 1erminuts annorum, ante terminum 
um: And there againſt the Leſſor he faith that the Leſ- 
ſhall have a Writ de Conventione, againſt his Vendee he 
ſhall have a Quare Hectr mfra min, and as well a- 
br as verſus xxtiraneum Ejeftione firme : And 


after he ſaith, Non magis poterit aliguis firmn ; 
wm tenemem atiquein de li- 
ille ejecerit qui iradidit ſeiſt- 
n alius 
volun- 


painlt 
here & little 
q teuemeuto ſuo, & unde. 
n, i. paſſefronem, reſtituat cum damnis: Si 
ram gui rradiait cjecerit, ii hoe cum aut bhoriture & wv 
ne tradentis ; urergue tenetur hoc judicio, unus profier fac- 
w.tlins proprer nut boritntem. Si autem ſine voluntate, rumc 
tur ejector utriq; tam Dom. proprietatis quam firmarid, 
ntrio per iſtud breve, Domino pruaprieintis fer Aſiſam 
we of ne, & rrebabent terminum cum damnis, & 
bs liberurh tem ſumm [ine damnis. By which it 
pears how the Law was taken in the Reign of H. z. in 
ich Time Fracton wrote. In 3 E. 1. Quare ejecit infra 
mmm 3. it wis adjudged, t the Plaintiff in that 
Ron ſhould recover his Term and Damages: And the 
te Judgments are given in 18 E. 2. and 20 E. 2. id. pi. 
5 6. which agree with Brafor, and with him E NB. (s) f. N. B. 
)197. And in 38 / P. 9. and 12 F. 4. 10.b. in Ejeftione "97+ & 
ſodie the Term ſhall be recovered, pari ratione in Ejec- 
one firm”, Vide 44 E. z. 22. in Oyer and Terminer. And it 
beldin11 H. C. 6. b. that altho the Term incurs pend- 
g the Writ of Eject firm” the Writ ſhall abate, ) H. 4. 16. 
I. b. 8. 33 HP 38 H. C. 27. 7 E.4-6.21 E. 4. 30. C 
HJ. 21. that thè Term ſhall be recovered in Eject firm”. 
d 14 H. 7. in Eject firm brought againſt a Stranger in 
e Com. Pleas, the Plaintiff had Judgment to recover his 
erm, and thereupon the Defendant brought a Writ of Er- 
ud the Judgment was and Execution award-- 
a the Plaintiff, And in Anno 17 H. 8. ſuch Judgment 
given in the Common Pleas, that the Plaintiff in Zjec- 
firm ſhould recover his Term and Damages, as Fit>h. itz. pjeaions 
ice reports in his N. B. 220. h. and the Book in 6 R. 2. firme 2. 
firm is ill reported, for it ſeems that the Court Ante 78. a. 
ed only to the Saying of Belknap, that if the Leſſee be 
fel by the Leſſor, that he might recover his Term in a 
tof Coꝰ nt: And afterwards inthe ſameCaſeBelknaf faith, 
it the Com. Law, if the Leſſee be ouſted by a a 1 | 
7 firm lies, and to what purpoſe was this Writ inſtituted, if 
by the Term ſhall not he recover d, for he ſhall not recover 
but for the Ejectm. only. Vide 12 H. 6. 56. 37 H. G. 8. 

it was re ſolv d, in a Writ of Quare ejecit infra termin, 1 Brownl. 128, 
tdagoodPlea.Aﬀeriy'ds inthe principal * — 28. b. 
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PEFORE Feng Chief Tuſthe, "awd Tanfield Chief jenk Cem 
Baron, Juſtices of Aſſiſe, this Caſe h in their 290. 
Neftern Circuit. Agnes the Daughter. er married 
ine Gore, Gore fell fick, Roper the Father in good Will to 
de faid Gore his Son in Law, went to one Doctor Gray a 
Phyfician for his Advice, who made a Receipt directed to 
me Martin his +; wrap + þ for an Electuary to be made, : 
bich the faid Martin did, and ſent it to the ſaid Gore, 
ſones the Wife of Gore ſecretly mixed Ratsbane with the 
EleQuary, to the Intent therewith to poiſon her Husband, 
d afterward 18 Maii ſhe gave Part of it to her Husband; 
ho eat thereof and immediately became grievous fick : 
te fame Day Roper the Father eat of it, and immediate- 
allo became fick, 19 Mati C. eat Part of it, and he like- 
viſe fell fick 3 but they all recovered and Fer are alive. 
ine faid Roper obſerving the Operation of the ſaid Ble+ 
mary, carried the faid Box with the faid EleQuary a r 
1 to the ſaid Gray the Phyſician, and informed him of 
be faid Accidents, who ſent for the ſaid” Martin the p- 
decary, and asked him if he had made the ſaid 5 


ording to his Direction, who anſwered that he had, 
Fall Things but in one, which he hid not in his Shops 
wt put in another Thing of the ſame Operation, which 
k kid Dr. Gray well approved of z Whereupon Aer. 
in the Aporhecary, faid, To the Eg you may know 
lat L. have not put any Thing in it. h ich 1 my 
lf will not eat, I will before you eat Part of it, ö 
thereupon Martin took the Box, and with his 
Wet © A | - -» Knife 


5 
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' Knife mingled and ſlirred together the ſaid Electuary, au 


took and eat part of it of which he died the 22d Day of Mg 
following. The Queſtion was, if upon all this Matter Aga 
had committed Murder. And this Caſe was delivered in Wii 
ring to all the Judges of Engl. to have their Opinions j 
Caſe; And the Doubt was, Becauſe Martin Rimſelte 
oon Head, without Incitdtion or Procurement of any, ng 
only eat of the ſaid EleQuary, but he Himfelf mingled a 
ſtirred it together, hich mixing and ſtirring had ſo incor. 
porated the Poiſon with the Electuary, that it made the 
ration more forcible than the Mixture which the ſaid u 
had made; for notwithſtanding the Mixture which Any 
had made, thoſe Who eat of it were fick, but yet live, but 
the Mixture which Martin has made by mingling and fiir 
ring of it with his Knife, made the OR of the Poiſon 
more forcible, and was the Occafion of his Death. And i 


. this Circumſtance would make a Diffefence between thi 


Caſe and Saumur s Caſe in Pio. Com. 47 4. was the Queſtion 

And it was reſolved by all r that the ſaid g¹ 
was guilty of the (4) Murder of the ſaid Martin, for the 
Law conjoins the murderous Intention of Agnes in putting 
the Poiſen into the Eleftuary to kill her Husband, with the 


Event which thence enſued ; ,, the Death of the ſaid Mar 
tin, for the putting of the Poiſon into the Electuary is the 


Oecaſion and Caule ; and the poiſoning and Death of the 


faid Martin is the Event, quia EVENTUS eft gut er cauſa fe. 


quitur, & dicuntur Eventus quia ex catiſis eveniunt, wl 


the Stirring of the EleQuary by Martin with his Knit 


. 


474 b. 


| (c) PI. Com. 
474. b. 


(4) £4 Com. 
Hales Pl. Cor. 
a as | 


4) 3 Toft. 51. 
oor 87. 


without the putting in of the Poiſon by Agnes could un 
have been the Cauſe of his Death. 5 WL 
And it was alſo reſolved, That if A. puts Poiſon intos 
Pot of Wine, Cc. to the Intent to Poiſon > and ſets it in 
Place where he- {i B. will come and drink of it, u 
(b) Aceident C (to whom A, has no Malice) comes, a 
of his own Head takes the Pot and drinks of it, of whid 
Poiſon he dies, it is Murder in A. for the Law couples ths 
Event with the Intention, and the End with the Caulk! 
And in the ſame Caſe if thinking that Sugar is in tas 
Wine, ſtits-it with a Knife, and drinks of it, it will not als 
the Caſe; for the King by reaſon of the Putting in of tat 
Poiſon with a murderous Intent, has loſt a (c Subject; u 
therefore in Lawie who ſo put in the Poiſon with an 
and felonious Intent, ſhall anſwer for it. But if one pit 
pares'Rarsbane to kill (4) Rats and Mice, or other 9e 
mine, and leaves it in certain Places to that Purpoſe, i 
with no ill Intent, and one finding it eats of it, if 
not Felony, becauſe he who prepares the Poiſon has 
ill or felonious Intent; but when one prepares Þ 


ſon, with a felonious Intent to kill (c any reaſonable Us 
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Parſon had 2 Effect. And if the Law ſhould not be 
ſich, "this horrible and heinous Offence would be unpuniſh- 
5 which would be miſchievous, and a great DefeR in the 
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» whatſoever reaſonable Creature is thereby killed he whe 
. ill and felonious Intent ſhall. be — K* N 
he is as great at Offender, as if his Intent againſt the other 
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Contebr bol Colpit ſummon' fuit ad reſpondend 11 
0 Crane, de plito quare cepit averis ipfius Job 
& ea injuſte detinuit contr vad & pleg”, &c. Et unde idem 
Jo per Tho Gunton attorn' ſuum querit, qd præd' Barthol, 
19 lie Oc an regni. Domini Reg nunc 5. apud Tidde ſandi 
Egidii, in quodam clauſ. ibid” continen in fe 2 act 7 
cepit averia, viz, 3 Juvencas, voc Steers, ipſius Joh & ei 
injuſte detinuĩt contra vad & pleg quouſque, &c. unde dic, 
quod deterigrat eſt & dampnum habet ad valenc' 20l. Bt 
inde produc” fect, &c. Et pred". Barthol' per Will Dare 
attorn' ſuum ven & defend vim & injur quando, &c. Et d 
ball'ius Joh' Welby armig bene cogn' caption averior i 
in przd- loco in quo, &c, Et juſte, &c. quia dic, qd id loc 
in quo ſupponit* caption averior* præd fieri continet, &pred 
tempore quo ſupponitur caption averior illor* fieri, contine 
bat in ſe pred 2 dcr paſtur cum pertin in Tidde ſancti E 

dii pred, jacen ibidem in quodam campo voc Southgruß 
field juxta terras nuper Rich Welby generoſ. quond' Ric 
Delaland ex parte boreal, & le Kirkland ex parte occidem 
li, quodq; quidam Hen Conny ar, ante præd tem pus qu 
&c. fuit feift de red“ 2 acr paſtur cum pertin' in quidt 

&c. in dominico ſuo ut de feodo, & eaſd 2 acr paſtur cull 
pertinꝰ tenuit de quodam Willielmo Stermin ar ut « 
maner ſuo de Richerds cum pertin' in Tidde fang 
Egidii prædict, per fidelitat' & redditum treſdecim 6 
nariorum fingulis annis, ad ſeſtum Sanct Mich. Arch { 
vend', necnon per ſervicium faciend' ſectam ad cur! iplil 
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in tres ſeptlmanas, faper rationabilem ſummonition*, apud 
manerium illud ein tenend, de quibus ſerviciis — 
Willie Stermin fuit ſeiſit per manus _ Hen' Conny ut 
F manus veri tenent ſui, viz. de fidelitat' & ſecta cur præ- 
iq ut de feod' & jure, ac de reddit” predifto in dominico 
ſuo ut de feodo, de quo quidem manerio cum pertin' pred” 
Will'us Stermin fuit feifir in dominico ſuo ut de feodo, 8 fic 
inde ſeiſit exiſten idem Willus Stermin ante præd tempus 
10, &c, de eodem manerio cum pertin' feoffavit præd' Joh 
Nelby habend & tenend' eid Joh' Welby hzredib' & aflig- 
natis ſuis imperpetuum, ad quodquid' feoffament' per ; 
Wi'Stermin præfat Jo Welby in Sr? præd fact pred” Hen 
Conny poſtea & ante prædict tempus quo, &c. s. prim die 
Nor' an' regni dicti Reg” nunc prim tunc de præd duabus 
xr tertæ cum pertin in forma prædict' ſeiſitꝰ exiſten', apud 
Tidde ſanct Egidii præd' attornavit, quorum quidem feoffa- 


e WT menti & attornament” præd' prætextu id Joh Welby fuit & 
5 wihuc eſt ſeiſit de manerio præd cum pertin in dom co ſuo 
dem de feodo, & quia quatuor ſolidi & quatuor denar de red- 
hol What præd per quatuor an integros, fuit ad feſt 8anct' Mich“ 
ni 15 an regni dicti Domini Regis nunc quinto, ac poſt at- 
tur i nament” pred” in forma pred” factum prefat' Joh Welby 
Kei pred tempore quo, &c. aretro fuer non ſolut' idem Bar- 
deem ut ballivus præd John Welby bene cogn' caption' 
| Bt WW vrtiorum pd in præd loco in quo, &c. pro eiſdem qua- 
aM folid' gn denar de redditu pred” fic aretro exi- 
Ee ot RS, & Juſte, &c. ac infra feod' & dn'icum ſua, &c. Et pred” 
pred JO Crane dir quod præd Bartholom* ut ballivus præd Joh 


elby ratione præallegat caption' averiorum in pred” 
ko in quo, &c. Juſt. cognoſcere non debet, quiz proteſtand'” 
quod præd' H. Conny non tenuit præd' duas act terrz cum 
tertin de 25 * Will Stermin ut de man o ſuo de Richerds 
ed, per fidelitat' & reddit' treſdecim denar per an fingu- _ 
Wan ad ſeſtum Sanct Mich' Arch ſolvend', necnon per 
e faciend' ſectam ad cur præd' Willie! Stermin man ii 


＋ pred" de tribus ſeptim' in tres ſeptim = rationabil 
Abe won apud man ium illud tenend', prout pred” Barthol'us 


erius allega vit, pro pl ito dic, qd præd H. ante prædict 
12 captionis prædict fact & prædict tempore captio. 
Kc. fuĩt & adhuc eſt ſeifit' de & in prædict duabus acr 
Nur cum pertin in dominico ſuo ut de feod', & ill' tenuit 
© Martino permiſſione divina adtunc Elienſ. Epiſcopo ut 
F manerio ſuo de Tidde ſancti Egidii” cum pertin' in 
. dde lanQ Egidii prædict', per fidehtar* tant pro omnib' 
"Mc, abſque hoc quod prædict' Hen apud [Tidde ſanct 
idil predict” przfat* Toh' Welby ſe attornavit tenen', mo- 
Þ & forma prout pred Barthol'us ſuperius allegavit, & hoc 
Matus eſt verificare : Unde ex quo pred Bartholomæus cap- 
em averiorum præd' in præd loco in quo, &c. ſuperius 
i M 3 cogn', 


bn Gaſes -  Parrly, 


idem Johannes Frets qudicium &da pre ſua occafi 
— : averiorum j orum fibĩ adju icari, Ke Et prad Bay 
tholomæus ut prius, dicit, qd; pred Hen ſe attornavittenent 
. . Joh' elby modo & form ut idem Bartholomæus 
pi ius 
n 


allegavit, & de hœt pon ſe ſuper patriam, & pred 
| nes tin liter; ideo 2 vic qd' ws face bie, 
Sanct' Trin in 707 ſeptim xil. &c. de viſ.de Over proxim 
adjac villa de I idde ſandti Egidii per ques, &c. Et qui net 
&c, ad recogn, &c. quia tam, &c, poſtea die & locoinfracon: 
tent coram Ea. Coke milite, capitali Juſtic' Dom” Regis de 
banco & Nic Herne ar eid Edwardo ac Will mo Danyell 
mi} un Juſtie dic Dom' Reg de banco præd Juſtic cjuſ{ 
Dom' Reg ad aſſiſas in com Cantabr Sn aflignar', 
form” ſtatut, &c, hac vice aſſociat, preſentia pred” Vin 
Danyel!! non expectat', virtute brevis dict Dom' Reg de f 
non omnes, &c. ven tam infranominat Joh Crane quam ic 
fraſcrĩipt Barthol' Colpit per attorn ſuos infracontent, & Jut 
Jurate unde infra fit- mentio exact ſimilit' ven, qui ad veti 
tat de infracontent dicend electi, triat & jurat', dicunt ſup 
facr' ſuum,  qq' infranominat' Henr Conny ante infraſcript 
tempus quo, & c. fuit ſcifir' de infraſcript duabus acr' paſtur 
cum pertin in quibus, &c, in dom'ico, ſuo ut de feodo, pet 
diſcenſum a patre ſuo, & qd id' Hen eaſd' duas acr' palture 
cum pertin'tenuit-de infranominat M Stermin ut de manerid 
ſuo de Richerds cum pertin in Tidde ſancti Egidii infraſpe 
cif, per ſidelitat & reddit treſdecim denariorum ſingul anni 
ad feſt Sanct Mich' Arch ſolvend', necnon per ſervic fid 
. end} ſect ad cur ipſius Will i Stermin manerii ſui pred d 
tribus ſeptim in tres ſeptim', ſuper rationabil ſummon, 4 
pud manerium illud annuatim tenend, & ꝗd' de ſerviciisi} 
is præd Will'us Stermin fuit ſeiſit' manus przd' Henr 
Conny, ut per manus veri tenen ſui, viz. de -fidelitat 0 
ſe&t' cur pred? ut de feodo & jure, ac de reddit præd in dn 
minico ſuo ut de feodo, prout præd' Bartholomæus inter - 
allegavit: Et ulterius jur præd' dic* ſuper ſacr ſuum pred 
qa przd' Will'us Stermin de manerio pred' cum pertin full 
eifit' in-dominico ſuo ut de feodo, & fic inde ſeifit' exiſt 
idem Will'us. Stermin ante infraſcript' tempus quo, &c. & 
eodem manerio cum pertin' feoffavit infranominatum Johan 
Welby, habend & tenend' eidem Joh' Welby hzredibusv 
aſſignatis ſuis imperpetuum, & quod przd' Hen' Conny ts 
tis viginti annor. exiſtens, & intra ætatem viginti & unius a 
nor ad prædict feoffamentum per prædict Williel' Stermil 
præfat' Johanni Welby in forma prædicta fact de prrdid 
qua bus acr paſture cum pertin in forma præd ſeiſit exiſlen 
apud Tidde fanQi Egidii prædict concordavit, & ſoluti 
nem de reddit' predict — Joh Welby promiſit: Et! 
luper tota materia prædict per jur prædittos in forma , 
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PART IX. a N Conny Caſe. 
a compert' videbitur cur', quod agreamen | 

Cantiy-ad feoffament præd & promiſſio ſua pred ſolution” 
reddit! pred”, fic ut præfertur per prafat' Henricum Conny 
plum infra ætatem viginti & unius annor exiſten' ſunt at- 


rut Mm Liginti & unius F E 

x} WF torcament?, tune jur pred” dic” ſuper ſacr m ſuam præd, qd' 
die Henricus ſe attorn tenen præfat Joh' Welby modo & 
Mr a prout præd Bartholomæus Colpit interius allegavit : 


Ft f ſuper tors materia præd per jur prædictos in forma 


ner, „M | 
ol rd compert yidebitur cur, quod agreament præd' Hen'ci 
de Fay ad Foffam : "& prom ĩſſio ſua pred” ſolution 


ent pred 
reddit” præd fic ut A per ptæf. H. Conny ipſum infra tat” 
Mint & unius ann exiſten' non ſunt attornament', tunc jur 
pred dicunt ſuper ſacr m ſuum, qd" przd' Henr Conny ſe 
yon attornavit tenen 
ſohan' Crane interius pl itand' allegavit, & tunc aſſid damp- 
u ipfius, Johannis occaſione infraſpec ultra miſ. & cuſtag 
ſua per ipſum circa ſectam ſuam in hac parte appoſit' ad 
57" denar & pro mil. & cuſtag'illis ad quinque ſolid 
2 | 


t' pred” Henrici 


fato. Johanni' Welby prout przedi&' - 
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1 Brownl. . IN Replegiar between John Crane Plaintiff, and Zarths 
2 — L; 1 lomew Colpit Defendant, which began Trin. 6 Jacobi 
\ Rot. 1611. in Banco, the Caſe was ſuch, Henry Conny Eſq; 
Vas ſeiſed of two Acres of Land in Tiade Saint Giles in the 
County of Cambridge, by Deſcent from his Father, in his 
e Fug of Fee, and held them of William Stermin Es 
a of his Manor of Richerds, by Fealty, and 13 4. Rent, 
and Sute to the Court of the ſaid Manor, c. Will. Ster- 
min enfeoffed Zohn Nelly Gent. of the ſaid Manor in Fee, 
to which Feoffment the ſaid Henry Conny then being 
© . vithin the Age of 21 Years, ſe. of the Age of. 20 Years at 
torned, and if this Attornment was good vr not to bind the 
ſaid Henry Conny to the Payment of the ſaid Services, 
not, upon a ſpecial Verdict thereof found at the Aſſiſes in 
- the County of Cambridge, was the Queſtion. And it wi 
. objeed, That this Attornment ' ſhould not bind the 
— becauſe if it ſhould be good, it would turn to f. 
Prejudice, and the Law protects Infants from ſuch Freju 
E.. dices during their Minority, quia fere in omnibus i 
| ri etatt & uxori ſub ee viri ſuccurritur; a 
when an Infant has 55 Tenancy by Deſcent he 1k 
2 Brownl. 84. have his Age in Per gue ſervitia ; and in ud 
— T5: Caſe. when. the Infant at full Age artords the Lon 
1 Rot. 132.296, ſhall loſe the Arrearages during the Minorky, as it # 
irz. Age 33, collected upon the Opinion of Thorp in 26 E. 3: 63. 4. Tl 
fo. _ jf the Infant ſhallnot be compelled by the Ks Writ to bar 
* 5 3 urig 
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PART IX. Conny's Caſe. 95 
during his minority, / which trenches to his benefit to diſcharge 


dim of the arrearages incurred during his minority; ) a fortio- 
i his attornment in pais ſhall not prejndice him, nor bar him 
of the privilege and. immunity which the law gives him du- 
ring his minority in ſuch caſe; but they conceiv'd, that if the 
infant had the tenancy by purchaſe, in ſuch caſe he ſhould be 
compelled to attorn, becauſe in caſe of his own purchaſe he 
ſhall not have his age: and in the caſe at bar, for as much as 
the faid Henry Conn) had the ten cy by deſcent, and was with- 


in age, bis attornment ſhall not bind him to charge him with 


the arrearages during his minority. It was alſo objected, that 
ifan infant who has the ten'cy by deſcent ſhould be compell'd 
in 14 ſervitia to attorn, yet for as much as in the caſe at 
bar he has taken his eſtate by feoffment in pais of the manor, 
de. and has not taken his eſtate by fine, upon which he might 
have per que ſervitia, his attornment in Pais ſhall not bind 
him, for as much as in this caſe he is not compellable to attorn. 
As to that it was anſwered and reſolved per totam cur, ſe. 
Coke chief juſt. Walmſley, Warburton, and Foſter, juſtices, that 
inthe caſe at bar theattornment (a) was good, and ſhould bind (4) 1 Brownl. 
the infant, And firſt they reſolv d, tha t in per (b) que ſervitian- 1 Brownl. 84. 
inſt an infant who has the ten cy by deſcent, that he ſhould not (4) Co. Lit. 
rehisage,and the reaſon is, becauſe the lord at firſt departed 1.3, b. 
with the in conſideration that the ten't ſhould hold of us a as 33.80. 
bim, and ſhould do him ſervices, and ſhould pay bim à yearly 1 ol. 138,296. 
tent; and the ten't is in law called tent peravail, becauſe the 8 
un preſumes he has benefit and availabove the ſervices which F 
be doth, and the rent which he pays to the lord ; and there- 
fore it would be againſt reaſon and the purpoſe of the creation 
of the ten'cy, that when the Heir has the ten'cy peravail by 
deſcent that he ſhould not pay the yearly rent, £c. which was 
reſerved upon the creation of the ten cy; and that is the reaſon 
thatthe heir of the ten't, who hath the ten cy by deſcent, may 
te diftrained for the rent, c. arrearduring his minority, and - 
therefore he ſhall not have his age, vide 4 Mar. Dyer 137. & 
Nez f. E. 3. Age 8 5. and in Avowry, aud ) E. 2. Age 140. in a 
Vrit of (c) Meſue the parol ſhall not demur for the nonage of (e) 1 Rol. 138, 
de pl. becauſe it is not reaſon that the infant ſhould be diſtrain- 13% 1. 


ed for the ſervices of the meſne during his nonage and ſhould 6 Co. 3. bs 


dot have any remedy till his full age; but foraſmuch as his non- 


we ſhall not privilege him from the payment of the rent du- 


Mg his nonage, the law alſo will give him remedy during his 


donage, but in a writ of (4) Cuſtoms and Services (which is a (4) 1 Rol. 141. 
it of Right in its nature, and in which final judm. ſhall be gi- (e) 1 Rol. 138, 
Ten) againſt an infant who is in by deſcent, the book in 6 Hz. york 
ge 48. is adjudged that he ſhall have his age. So in le) Ceſſavit 2 Co. — Fo 
gunft an infant who has the ten'cy by deſcent, he ſhall have his Dy.137. pl. x5. 
ige, altho'it be on his own ceſſer; becauſe he can't know what Raym. 118. 
Mearapes to tender before judgm. and this is a writ of Right 28 E. 3. 99. a. b. 
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in its nature, and-if he does not makeas true tender, he ſhal] 
loſe his land, and ſo it is adjudged in 28 E. 3. 99.4. h. Vide gx. 
3 3.50. 145g. Age 88. 31 E. 3. Age 54. E. a. Age ĩ 32. But altho 
(s) Co. Lit. an infant atfornsin (4) per que ſorvitia, it can be no miſchief 
315. 2. to him; for notwithſtanding his attornm. with in "ge, he may 
© Bett. dl. 19 ut full age *diſclaim to hold of him, either to ſay that he doe 
5 not hold « of him, or acknowledge that he holds of him but by 
leſs or other ſervices, and therewith agree 26. E. 3.63. 32 Ez. 
(6) Br. Attorn- per que ſervitts 9. & tit. Age 8 3. VidexEa. Age 17, G8. 3 
«FE H.8. Br. (b)-attorn. And Coke ch. juſt. cited the book in 43 
(960.42. 24.5.6. Where in quid juris clawat brought by an infant wit. 
320. b. in age 2 one who ſaid that he held the land for term of 
1Rol. 138 life, of the leaſe of the infant's anceſtor, who granted by deed, 
{d) 18 3 that he ſhould not be impeached of (a) waſte; which he ſheu 
Co. Lir. 320. b. ed forth in court, and ſaid that he was ready to attorn, ſaving 
'- to him the advantage by the deed and becauſe the Pl. was 
within age, he could not confeſs the deedduring his nonage; 
it was adjudged, he ſhould attend till his full age: and further 
he faid, that he had ſeen an ancient report in writing, in 32 E 
in which in the fame eaſe the infant when he comes to his 
fal age, and the Def. attorn'd by judgm. of the court, that it 
ſhould not turn the infant to any 5 for altho the at- 
tornm. be after his full age; yet foraſmuch as no lachefs was 
in the infant; but that he brought his writ of 9 jwris cli. 
mat to compel the ten't tu attorn, the delay which is made til 
his full age (which the law provides for his benefit) ſhall not | 
turn to his prejudice, and therefore by judgm. of law (which WW < 
(e) 1 Rol. 295, doth wrong to none) he ſhall have as much advantage as well 7 
Co. Lit. 315. a. for the arrearages of the rent, or for waſte committed as if the 
(f) 5 Co. Lit. ten't had attorned at the time of his plea pleaded, 2. It was 
_ . 2 reſolved, that altho the (e) infant in the caſe at bar was not 
| G 5 compellable to attorn, becauſe the manor was not convey d by 
B.. Pa. tition 28 fine; yet, becauſe by a (/) mean he was compellable to attorn, 
_ (5) 2 Brownl. g. if à fine had been levied, the attorm. was good: And ſo t 
1 Kol. 295, is held in 9 E. 3. 38. J. inwaſte; that tho the husband out o 
Firz. Altorn- court does a thing which be arid his wife may be compelled 
J. Brow al. to do by law, the thing ſhall be eſtabliſn d, and therewiths 
ay ou gree 8 E. 4. 4. 5. 11 R. 2. Waſte 98. and therefore (g) equi 
2 Brownl. 84. partition in ſuch caſe ſhall bind; the ſame law, if the husbe 
2 Cel rng a. (V attorns in pais to a grant by deed, it ſhall bind the wiſe, 
Br.Villenag.15. and therewith agree 15 E. z. Attorum. 3 E. 3. 42. J. Sir ©. Buſ 
(&) 1 Kol. 412. vis Caſe, 44 E.;. Fine 37. J 3. Attornm. gives no (1) inte 
rr 34, but is only a bare aſſent, and therefore 11H. . 1 3. . it is n0 
"297. . infranchiſem. to a villein, and it can't be upon (x) condition, i 
300. b, it is reſolv'd in Tooker's Caſe, in the 2 Part of my Rep. j. 
2 "4 _ 2, J4 The end of an attornment is to (I) perfect a grant, and 
1) "Brow, the law favours the conſummation and perſection of thing) 
5 - - . t 
= for the end is all, £& inis coronat opus. And wi 
+ Brownl. 85. this reſolution agree the books in 12 E. g. 3. L. Ga. 9, when 
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it is held, That Tenant in Tail, an Infant, or a Feme Co- 
vert may be bound by an Attornment gratis in pais, and in 
190 H 6.2, 4. Forteſcue holds; That if one grants the Ser- 
vices of his Tenant who is within Age, who within Age 
attorns, ſhall he be afterwards in an Avowry admitted to 
ſey that he was within Age at the Time of the Attorn- 
ment? I fay not, for he did but that which he ought to do, 


- ergo the Attornment is good. And afterward Judgment 


yas entred' for the Avowant accordingly. 
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PART N. 


Mich. 9 Jacobi Regis. 


| | 

Pinchon's Caſe. : 

; 

2 Brownl. 137. JJ .Ermino Trin. ) Fac. Regis, Rot. 533. in the King's 

Gn Ent. nu. 1. 1 Bench, Fdward Pinchon, and Richard Weſton Knig ts j 

pk tray Executors of rom * Knight, Executor of Roſe Pin. Bi .. 
chon were Plaintiffs againſt T ho. Legate Eſq; Executor of 

Fohn Legate Defendant, in an Action upon the Caſe, and 4 

declared that whereas the faid Roſe 7 Feb. anno Dom 1595, 10 

muruo dediſſet & accommodaſſet pref. Johanni Legare 100), Wi 1, 


legalis monete Anglie, idem Fohannes in conſideratione inde 
adtunc & ibid. ſuper ſe aſſumpſit, & preff Roſe in vita ſus i +, 
fiaeliter promiſit, quod ifſe idem Fohannes Legate 2001. f. Wi, 
galis monete Ang eidem Roſe, executoribus, vel admini- ; 
ftratoribus ſuis, cum inde requiſitus eſſet, bene & fidelver Wi; 
 folvere & contentare vellet, &c. ac licet bona & catalla que Wh, 
fuerunt pred” Fohannis Legate tempore morzis ſue ad n. iy... 


| nus præd T home poſt itfius Fohannis mortem, &9c. devent- 
. rum, & adhuc in manibus ifins Thome exiſtunt ſufficiet * 


ia, tam ad ſeluend & exonerand' omnia debita & fuer b 

lia expenſ. _—_ Johannis quam ad ſatisfaciend' preail Wiſh. , 

Eawardo & Ric har do, de præd ducentis libris, non ſolver Wii... 

Sc. The Defendant pleaded Non affump/it, Oc. and i e 

was found for the Plaintiffs, and upon the Verdict Julg Aut 

ment your for the Plaintiffs : Upon which Judgment ute 

(a) Cr.Jac. Writ of (a) Error was brought: And in this Caſe the pr 4, 
293, 294+ cipal Error which wes aſſigned was, That no Action vm. 
the Caſe upon Amit, for Payment of the fd le te 
Debt lies againſt Executors. And it was argued ft Th 

the Plaintiff in the Writ of Error, That the Ache reg 

did not lie; for it is a Maxim in Law, Til a) 


Executors ſhall not be charged with a ſimple Contract, A 


* * 1 


„par. Pinchon's Caſe. 87 
t for 2 Reaſons 3 one becauſe by the Preſumption of Law ; 
2 can t have Knowledge either of the Begnning of * (s) — Execu- 
Debt, being made by Word without Writing, or of the Con- Br. Ley gager 
tinuance of it, becauſe the Teſtator might pay it private. (f; p00; 9% 
ly betwixt themſelves, and therefore it is adjudged in (4)  Rol. Rep. 45," 
15 E416. 3. That an Action of Debt lies not againſt Ex- 144, 271- 
ecutors for the Teſtator's Diet, (altho' it be of Neceſſity, Ce. Hit. 172-2. 


und for which an (5) Infant ſhall be bound by bis Contract; . | 


uit is held in 18 E. 4. 2, 4. & 21 H. 6. 31.4.) Vide 41 E. z. 2 Leon. 105. 
14.25 E. 3. 40. So no Action of Debt lies againſt the Exe- — 7 By 
:utors of the Lord for the Su N (c) on Account before Cr.jac.494,560, 
Auditors, for the Reaſons and Cauſes aforefaid 5 and theſe 551. 

ate ſtronger Caſes than the Caſe at the Bar: And if an Ac- 2 8 
tion on the Caſe ſhould lie againſt Executors, it would im- Cat. 273, 226. 


pugn the ſaid Maxim of the Com. Law; for every Contract Noy 85, 87. 
executory implies an ( ee in Law, and by Conſe- ch go 
quence t 1 


tract executory, which would be dire againſt the ſaid 1 Jones 146. 


Lein, Another Reaſon was added, That this Aon os M2! 77 . 


the Caſe on Aſſumpſit, is (e) actio perſonalis moritur 10H. 6. 
cum 5 ona, ent! Entry in this & is in Lues tranſ- Perk. 4- . 8 
preſſonis ſuper Cafum, and therefore lies not againſt Execus Ben 35+. b. 


tors no more than if a. Gaoler ſuffers one who is in Execu- 113 * 


„as eſcape, the Pl. might have an Action on the Caſe at (e) Co. Lit. 
* the Com Law againſt the Geoler; but after the Death of 771 *. 


the Gaoler no Action lies againſt his (F/ Executors, for that Mo; 8 * 


Hs ms grounded upon a Wrong, which moritur cum perſoma. Yelv. 20. 

1 File 4x AP. : 15. 8 40 E. 3. Executors 74. wig Clack —_. 
i. Aud this Caſe depended in Conſideration divers Terms, ! Reb. 35% 
er und after many Arguments on both Sides, and Conferences Poſtea 89. a. 
que lad amonſt the Jud es, vis. Coke Chief Juſt. of the Com. 2 P 271. - 


Peas, Tanfield Chief Baron, Warburton Juſt. Baron Suigge, Keb = 2h \ 
baron Altham, Foſter Juſtice, and Baron Bromley, It was 1 Sand. 218. 
reſolved by them all ana voce, mullo contradicente, 88 59. 
That the (g) Action on the Caſe in the Caſe at Bar did well 1 Rol A 

It againſt the Executors, and that not only without impugn- (g) Cr.Jac.273, 


lg any Rule or Reaſon of Law, or any Book reſolved in 293; 224, 404. 


* i ee Point, but alſo well warranted and confirmed by diverſe 12 — 
ſuaz A kerborities in Law, Judgments, and Reſolutions late and 3 Bull. 45. 

ent 4 untient. | | 230, 237. 
pin And as to the ObjeRtions which have been made (for the J Site- 
2 Wnfuting of them isa Confirmation that the Action doth well Polt. 93. 10 Cs. 


le tothe firſt it was anſwered, That the ſaid Book in( ) r 5 E.. 77. b. 1 Roll. 
That Debt lies not againſt Executors upon a Contract for the 27 


ltator's Diet, but the Reaſon thereof is not, (as hath been 175-Swinb. 327. 


Ir d , 2 Rol.R 5 
Jdecauſe theExecut.can'thaveKnowlege of the Contract, 414.6 olds 
1 Leon, 165, Yelv, 20, 36, 196, (5) 15 E. 4. 16. 2. — E” 


2 nor 


e Executors ſhould be charged with every Con- Palm. 528, 529. 
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S | Pinchon's Caſe. " PAINT N 
nor of the Comtitiuztice thereof becauſe the Teſtator micht 

have privately; paid it: But the Reaſon of the Law which is 
geiren in the Rook in the ſame Caſe is, becauſe the Teſtatot 
e) Dy. 23. a; might have (a) waged his aw, it was awarded that the Pl. 
P14 ſhould take nothing by his Wit. And the like Judgment i 
_ in the ſame Year, Jul 25. 5 an 2 * — lieth 
$) Dy. 23. againſt the Executors, the Reaton &Tuds: 
. * * is, for know That a Man ſhall dee — 
1 Rol. 9 Action agataſt \Executors' [Y) where the Teſtator in his 
. Lifetime might have waged his Law) and the Reaſon 

0e) Co. Lit. thereof is-becauſethe (c) Executors ſhall be deprived of the 
295. 4. Benefit of waging Law, if an Action will lie againſt them; 
which Reaſon ſtror Dame that in the Cafe at Bar 

the Action will lie againſt the Executors, becauſe the Te- 

- ator in an Action on the Caſe on this Aſumpſit, could not 
wiege his Law; and therefore his Execators ſhall not be de- 
co Lu. - prived of it. But if a (4) Priſoner in the Tower for Treaſon 
295. A. | Meat and Drink from the Lieutenant, and dieth, the 
Poph, 127- Lieutenant fhall have an Action of Deb: againſt his Execy- 
___» »- .. tors for the Meat and Drink of the Teſtatur, and the Res- 
(h Co, Lit. ſon ic, becauſe in fuch Cafe the Teſtator could not (e) wage 
295, a. his Law, 3 in (J) 27 Hs. 4. B. in Thon 
Me apt ha Bodulgat's Cafe, and the Reaſon why no Wager of Law liech 
1 27H. in ſuch Caſe is, becauſe every Gaoler ought to keep his Pri 


28 TS Xx = r . , 


. Ley gagers.. ſoner in ſalus & artta cuſtodta, ſo that ſuch Priſoner by the 
* Com. Law ſhall avoid « (g) Deſcent caſt, and a Fine leried 
G Co- Ht during bis Impriſonment, becauſe the Law preſumeth that 
(3 Co.100b. he, in reſpec of his ſtrikt keeping can't bave (+) Know: 
ledge of a Difleifin or a Fine to command an Entry, of 
TIE: Claim to be made, and therefore the Gaoler is in a Manner 
* Plow.68. a. * compellable to find Victuals for his Priſoners, and there: 
] fore the Prifoner ſhall not wage his Law in ſuch Cue 
(2 Cr. El. $18. But if AH. agreeth with F. for his (i Commons by eg 
_ 107. Week or Month, Gr. there in Dehr brought againſt A. be 
Br Ley goger ſhall have hie Law; as the Books are adjudged in 22 Hr. 
$0,58, 70. 13. J. 9E. 4. 1. ö. Vide 39 H. C. 18. 5. I a —— or commot 
itz. Ley 25. Hoſtler bringerh an Action of Deb: for th 


>= = FSS. 


| iQtuals delivers 
to his Guei e Gueſt may wage his Law; for a Vieud 
| er or HoMer is not compellable to deliver Victuals till a 
* 39 H. 6. 19 a. be paid for them in* Hand. And therewith agrees 10 E T 
8. 4. " | a 

In 14 F. 6. 19. 5. R. g. brought an Action of Debt of 
Marke againſt Tho. Twnberbull, and others Executors Net 

William Webbe, and declared that the Teſtator 8 
| retained the Plaintiff to be with him for 4 Ten 
(k) t Rol. 924- in the Art of {&) Binding df Books, paying per Aum 
me” ten Marks; and there Martin held that the Action q 
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PART IN „ Pinchon g Cuſc. 
dot mainta ina ble againſt the Executors, and took a Diffe- 
tence between that Caſe. of a Book- binder and of a common 
Labourer 3 for he ſhall be forced to labour againſt his Will, 
and his Salary is certain. by t ute, which is no Rea- 
n fr che Servant to loſe the Death of his Maſter, 
where he was bound by the Law to ſerve, which ſhall not 
be fide: Default, but the Act of the Law; but in the 
Cefe binder he was not (4) forced by the Law to (0 Co. Lit. 
deve, And ſo when” he made the Contract it was his own wen 
end Folly, and not the Act of the I; and he might 
have taken a ialty : And the * Martin in 
that Caſe is Law; But the true Reaſon of his Diffe- 
ce is, becauſe in this Caſe of a common Labourer, the 


o Teltator could not have waged his Law, as he might have 

bee in the Caſe of the Book-binder, and that appeareth 2 

1 b) M. 6. 48. 4. ö. 1 3 the . Mi- (5) 2 Rol. 107. 
of Coventry brought an Action t againſt 70. Bur- B. a 
0 boy of Coventry, Executor of Fob Goot, and declared how „ 


the faid Jobm Goot remined at Coventrey Frere John Fre- 
ton, ere of the ſaid Warden in the ſaid Houſe, by Li- 
tenſe of the Warden to - for him Maſſes for a whole 
Jeu; and alſo did retain him to ſay St. Gregory's Trental 
i the next Year after, and ſhewed in certain on what Ser- 


ieh E ©... St. Gregory Trental did conſiſt, taking for the ſame 
+ 165. er Aun. and within four Days after Fob Goot died, 


bd made the Defendant his Executor, and the ſaid John 
Mrron granted to the faid Frere, and gave Surety to pay him 

he ſaid Sum for doing the ſaid divine Services according to 

tle Retainer of the Teſtator; which divine Services he 

ud done according to the ſaid Retainer; and that the 

whole Salary was behind. And there a good Difference is 

Wen. A Labourer may have an Action of Debt againſt 
Tiecutors; without a Specialty, becauſe he ſhall be forced 
þferye, if he be required, by the Statute, and the Teſta- 

hall not wage his Law in ſuch Caſe, becauſe the La- 

Wurer ſhall be to ſerve him: But here a Prieſt or 2 ( Co. Lit. 
ere is bound to ſerve by no Law in finging Maſſes, if he 29%. a. 


be apainſt his Executors, without a Specialty ; for the Ex- Co. |.ir. 295. a. 
* Ins cannot wage their Law of another's Contract. And ©29Þ. 291. 
Mt is the Reaſon 


8H. 5. Fitz. 
1 againſt Executors for the Debt of the Teſtator 20 E. 3. Fitz. 
ID, 12 Conrad, 


that a (4) Quo minus lieth in the Ex- Leys. 

becauſe the Teſtator himſelf could not If fg. = 
ſch Caſe wage his Law; and yet it may be ſaid, that hr. ley gaper. 
e Executor can t by preſumption of Law have ä 102, 


. 


eu dot agree to it; and therefore the Teftato might have 2 Rol. 107. 
Fw his Law, and in every Caſe where the Teſtator might * — = 
aged his Law, the Action ſhall not be maintain» (4), Co. 35.8: | 


"—_—— MN WTO w =o & OR rnnTD 
— , FT 2 *. * mes 2 5 = L l 


" WT 2-4 


Lg 


- 


() 4 Co. 95.b. 
(5) Briley gager 


102. 
ſe) Fitz. Kxecut. 


Br. Execur. 41- 
B 


r. Det 53. 
Br. Labourers 


44. 
4) Fitz. Leyzz. 
r. Ley gager 
70. 


(e) 4 Co. 94. a. b. 


(f)Cr. Jac.294. 


Plow. 182. b. 


(g) Co. Lit. 
295. a. 


- Creditor ſhall be paid his juſt and true Debt. And the Ex 


5 ag a. 
ex Cie 


() Swinb, 154. 
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Pinchon's Caſe « PN N. 
of the ung or Continuance df it; but theſe are not 
za, Er f Wager of Law is the true Reaſon and 
Cauſe allowed by the Law. And therewith agree 8 N. 5, 
Tit. (a) Ley 66. () 32 Hg. 24. 4. ; 

In (c) 2 H. 4. 14. b. Pence St. Martin retained one 
Term of his Life in Time of Peace and War, for 100 
per Ann. which Service he as his Servant did for 3 Years 
for which he brought his Action of Debt 9 John 
Felton and others Executors of the ſaid Lawrence St. Mar. 
tin, and Judgmenitiwas given againſt the Pl. for the Reaſon, 
and upon the ſame Difference as is aforeſaid. Vide (4) 39 H 
6. 18. J. And thererefore the Judgment in Slage's Caſe 
(which was reſolved by the Advice of all the Judges in the 
Exchequer-chamber in 44 Kl. as appears in the (e) 4 Part 
of my Reports, f. 92.) in Effect over-rules this Point. Forif 
an Action on the Caſe on Aſſumpſit lies upon every Contradt 
exccutory, thence it follows, that foraſmuch as the Teſtator 
could not wage his Law, that the Action ſhall lie againſt his 
Executors ; And therefore alſo it is true, That an Action os 
the () Afumpfit made by the Teſtator, will lie againſt 
Executors, becauſe in ſuch Action the Teſtator could not 
(g) wage his Law; as in the ſame Caſe, an Action of Debt 
lies not againſt Executors, becauſe in ſuch Action the Teſts 
tor might have waged his Law. So no Birth-right or Pri- 
vilege of the Subject is taken away by this Reſolution, but 
thereby Juſtice and Right is advanced, for as much as the 
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ecutors who in Truth have the Goods in another Right, 
ſe. to pay the Debts, &c. of the Teſtator, ſhall not convert 
them to * Uſe, without paying the juſt and te n 
Debts of the Teſtator ; for that would be againſt Juſtice aud n 
Right, and againſt the Office of Executors, who are but Min 
niſters and Diſpenſers of the Goods of the Dead; and noo 
withſtanding the Teftator's Death, yer the Debt remain 
for Death is no Diſcharge of the Debt; and it would be 

reat Defect in the Law, that no Remedy ſhould be give! 
br it, () Curia domini Regis deficere non debet conqueretl 
tibus in juſtitia perquirenaa. M. a. cap. 24. Vide Doctor & 
Student lib. 2. c. 10,8 11. Debts due by Bond ſhall be pai 
by Executors before Debts by ſimple Contract. and Debt 
by * ſimple Contract before Legacies; which proves th 
the Debt by ſimple Contract remains due and payable afte 
the Teſtator's Death, and that it ſhall be paid before 1 
gacies, for which Remedy is given in the FEccleſialtich 
Court. And therewith agrees 21 E, 4. 21. J. and Debts 
(i fimple Contract ſhall be paid before the reaſonable I 
of the Wife and Children. Vide 2 E. 4. 13. B. 2 H. 6. 16, 
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panr IX. | Pinchon / - Caſe. 89 
As to the other Objection, That this perſonal Action of 
Treſpoſton-the- Caſe (4) moritur cum perſona, altho it is (% Ant. 87 4 
nd Treſpaſs, in teſpect that the Breach. of Promiſe is al-! {2% 315- 
ledged to be mixed with Fraud and Deceit to the ſpecial 12 H. 8. 11. b. 
ze of the Pl. and for that Reaſon it is called Treſpaſs 3 Bulitr. 235. 
the Caſe; yet that doth not make the Action fo annexed to 
de Perſons of the Parties, that it ſhall die with the Perſons ; 
vor hei be to whom the Promiſe is made dies, his Exe- 
ators ſhould not hate any Action, which no Man will affirm. 
ind an Action fur Aump/it upon good Conſideration, with- 
utSpecialty to do a Thing, is no more perſonal, i. annexed to 
hePerſon,than a Covenant by Specialty to do the ſame Thing. 
Now for Authorities in Law, Judgments and Reſolutions. 
1 The:Caſe in 3 E. 3. Itinere North, cited in Norwood's . 
(ue in Pio. Cm. 183. a. in caſe of Debt, the Caſe in (5) 12 H. (5) plow. 182.4. 
bir. ab. which is entred Term, Mich. 12 H. 8. Rot. 40. Br. A gion ſur 
Iween Oliver (c) Cleymond Pl. and Rob. Vincent, and Tho- x, 196. 
mſn his Wife, Executors of the Teſtament of Rob. Penſon 171. 
Defendants 3 the Record of which Caſe I have ſeen, and low. 182. 
ere the Pl. declares, That whereas Communication was p.  _ 
bd between one Roger Penſon and the ſaid Oliver for fix * 
Barrels of Salt Salmon from the Houſe of the ſaid Oliver to 
he Value of 61. to be bought by the ſaid Roger of the ſaid 
Mer, the ſaid Rob. Penion defired and requeſted the ſaid 
ver to ſell and deliver to the ſaid Roger the ſaid 6 Barrels, 
laſſumed and promiled. for bimſelf, his Executors,to the 
dOliver, q ipſe executores ſeu afſignati ſui dictas ſew li- 
w fro barrellas & piſcibus præd prefato Olivero infra 
m annum extunc proxime ſequen' bene & fideliter ſolvere- 
promentare debuiſſent, idemq; Oliverus dictis aſſumptioni 
rumiſſioni præd Rob' Penſap dem adhibens, bona & 
ſrimonia ſua præd præſat Rogero ad deſiderium & re- 
ion dicti Rob' Penſon, ei ut præmittitur fact pro præ- 
libris ſihi ut præ fertur ſolvend' adtunc & ibid vendi- 
V tradidit & deliberavit, and declared that the ſaid Rob, 
hem in his Life, nor the Defendants after his Death did 
pay the ſaid 61. Sc. and alledged in the Declaration, 
dona & catalla if/ius Roberti ſufficien' ad ſolvend' eaſd 
ur & omnia alia debita ejuſdam Roberti ſolvend, in ma- 
Ire; Ro' Vincent &s Thomaſine exiſt”, Sc. which Goods 
had converted to their own Uſe, ad damnum 201. the De- 
Knts proteſtando d præd billa minus ſufficiens eſt in lege 
uam ii Rob Vincent & Thomaſina necefſe non habent 
ler legem terræ tenentur reſpondere forPlea ſay, That the 
Rob. Perſon did not aſſume and promiſe to the ſaid O- 
„Oc. modo & forma, c. upon which Iſſue was join- 
and tried before Sir 7. Fineux Chief Juſtice o the 
$8 Bench, by Nye prius, _ found for the — 
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* : | * Pinchon's Caſe: ; Part IX. 
and Damages aſſeſſed to: 91. Which Verdict the Court 
R _ took adviee till Hills be nE) then the Judgment is en 
 ," - _ - » tred, Br ſuper hoe viſts E per Cur” Dom Regis hic diligemer 
Alinſpelt omnibus &. ſinguliſpramiſſis, maturag; deliberations 
ſußerinde habita, confideratum eſt, qd" pred Oliverus recy. 
Peret verſus præfat Rob um Vincent -4amma ſua præd per 
Fur atores an forma pr #4" aſſeſſa, &c. Which I have report 
ed out of the Record it ſelf at length; to the Intent the Res- 
der may be aſſured of the Truth of the ſaid Caſe: Which 
Judgment being given in the King's Bench with ſo great 
Deliberation by Str Fo. Fineux, Conisby, and other his Com- 

anions, Judges of profound Knowledgtzand remaining yete 
ecord in full Force, ayght not to be diſeredited or diſgraced 
by the bee Saying © a Judge, upon a ſudden Motionat the 
Bar, and it is to be oblerved in the ſame Ceaſe of 2 Hf 
23. 4. That Knightley gave the true Reaſon why no-Writof 
Debt would lie againſt Executors, ſc. becauſe the Teſtatat 
might have waged his Law, and the Executors can't de 
it, and therefore they are nor chargeable in an Action of Debt 
And Knightley further faith, in the Exchequer it is à com- 

mon Courſe, That the King's Debtors ſhall have a (4) & 

minus againſt the Executors of their Debtors, who were i 
| fei to them CS Contract; to which the ſame 


Judge anſwereth, it is not ſo, and there is no ſuch Courk 
the Exchequer end the Law is quite otherwiſe ; whicl 
is apparent by that which hath {aid before, tha 
the Judgedenied (upon the ſudden) the Law in this Point 
and that which is the. common Courſe of the Excheque 
Which Judgment ſo given was a leading Cafe to many 
thers, not only in the 2 's Bench, where the due 
was given, but alſo in the Com. Pleas; and therefore Hil. 1 
H. $. Rot. 306. in Banco, an Action on the Caſe upon A 
ſumgſit of the Teſtator for Debt, was brought againſt Ex 
cutors, who pleaded fully adminiftred, and in the Zook 
Entries, Tit. Action ſur le Caſe, Diviſion, Debt, pl. 1. Ad 
on on the Caſo in the . N Bench againſt Executors, up 
Aſſumjſit made by the Teſtator - 5 Marti: 28 H. 8. e 
Sale of Corn to him. And ibid. pl. 4. another Action on tl 8 
Caſe in the K. s Bench againſt Adminiftrators,upon A 
by the Inteſtate, 28 Martii 31 H. 8. upon à Contract 60 
Carpenters Wares : And ibid. in the Divi/ion, Payment | 
the like Action in the King's Bench by n N 
Exo'rs, upon Aſumpſit for Repayment of Money which r 
before deliver'd, if a Marriage ſhould not take Effect. And 
Uke AQtions you may ſee in the Court of Com. Pleas, Af 
159 16 El. Rot. 1959. in the Time of Sir 7a. Dyer. 
Juſt. of the Com.Pleas,an Action on the Caſe by H. () Jeu 


— 
— 


— * 


2 
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Pr IX, — Pinehon's Caſe; 


„ 


re niftratriz of Joh. ZonbamKt.upon ¶ ſumꝑſit of the Ad- 


Cc 


d H.Beecher the 


-debted to the ſai 


Debt did not periſh by Death, and ; 
yu chargeable to pay it, otherwiſe there was not any Confide- 
nt, Paſe. 24 El. Ros. 1530. in the Time of Sir Eam. Ander- 
I Ch. Juſt, of the Bench, in an Action on the Caſe by Jo- 
han Michel, Exe trix of Ralph Michel, againſt Wm. Vial and 
bert, Executors of Zohn Arundel, Eſq; ſuper aſſumpt ionem 
Am per pr ed Fohar Arundel; in Conderation that the 
ld Rat, Michel in vita ſua vendinifſet & deliberafſet eidem 
Flaum diver ſs mercimomia, Sc. ſuper ſe aſſumgſit, to pay, 
& The Def. pleaded, Non aſſumpſit; and Judgm was given 
he boni Teſtat. Trin. 21 El. Rot. 107. in an Action on the 
Gale by Horne againſt Brough Exe or of Brough, upon a Pro- 
Ale made hy the Teſtator in Conſiderat. that the Pl. had ſold 
tte Teſtator, Jona & catalls, c. aſſumꝑſit ad ſoluend, &c. 
en Nen ſtar Infurmatus pleaded, Judgm. was given 
br the Pl. And a Multitude of Judgments have been given 
Ihe King's Bench in the like Caſes ; andthe Juſtices relied 
Much upon the Caſe in Hill. 4 & 5 Ph. & Ma. in the King's 
bench, between Norwood and Read, Plow. Com. 181, where 
Ippears that upon a Demurrer in Law upon the Declarat. 
ms adjudged, That the Action upon Aſumpſit made by 
Wt Teltator, was maintainable againſt the Exe ors, upon 2 

tract for Wheat: In which Caſe an as given in 12 


E err SAA 


We Authorities, Judgments an 


or could not wage his Law: 2 That after the 
Ak of the Debtor the Debt remains, and that it would be 
Weleft in the Law, if no Remedy ſhould be provided for 
is more conſonant to Juſtice and Com. Right, that 
al Debt ſhould be paid, than the Executors, whohave 
Goods in another's Right, ſhould convert the Goods to 

r private. Uſe, without paying the Teſtator's Debts. It 

8 manimouſly upon long and mature Deliberation adjud 

> That the 1 given in the King's Bench ſhou d 
armed. And you who make Payment or other Satiſ- 
dan of Debts, take Acquittances, or ſufficient Proof of 
| went or Satisfaction thereof, or otherwiſe you or your 
ars or Adminiſtrators will be in Danger of paying it 


Na. Laſtly, 


* 


others, Enecutors of Her.Beecher, againſt Aune Mountjoy, 


minifratix, in Confiderat. that Adminiſtration was commit- 
ted to her, and that ſhe had Aſſets to pay, c. afſumpſer ſuper 
Ad ſolvend, 221 in which M/s the Inteſtate was in- 
ſtat. TheDef. pleaded Nen 
uni and found againſt her, and Judgm. was given a) ge- 
2 nom de bonis deſuncti. Whic Haube proves, that the (a) 1 Rol. 93% 


90 


oſtea 94. 2. 


at the Adminiftratix *© 


in (b) Cleymond's Caſe, is 7 | that upon all (6) 12 H. g. 11. 


geſe AL Reſolutions, and for the & > . 
Eons aforeſaid being in Number three, 1 That the Plowd-185.a.b, | 


4 os: © Pinchon ? Caſe. PART N 
Laſtiy, It was refolved in this Caſe, That twas not 
8 vn, 2 a) aver that the Defendants had Aﬀets * 
Plies 9 . Legacies; as it was alſo reſdlved in the ſaid Caſe berwee, 
1 Rol. 921. Norwood and Read, for Debts upon (b) Simple pie Cond 
GW. Jac: 47, are to be paid before Legacics. And the Re ft 
Pferd 181, 8, ſaid Caſo of (e) 12 H. g. — for Piymen | 
b) Bed. and Legacies isnot warranted by the Record 3 for in the Rec od 
* rank the Averment is only taken that the Executor had Aﬀſetsh 
Ar ot F 29 C30 El. in an Action 


3 8 bh the Caſe brought by Cod ingron (4) againft Hwler, as Exec 
| Peres 195 5. tor, . 2 „made by the > Teſtaror for Py 
(>) Cr El.59. 2 of * e Defend Now aſſumpſit, + | 
1 Kol. 921. 8 him; Ae eignen it wh 
ö e Declaration was inſufficient, becauſe th 


Plaintiff had not averred chat the Defendant had Aſſeut 
fatiefy the Teſtator's Debts. And it was adjudged by $i 
Chriſtopher Wray, Sir Thow. Gandy, and the whole Cour 
that the Declaration was good 3 and that it ſha 
Eq „ de db. fe, 0 1 
Y Do&. pl. 28 n tors, (e) or agai e no 
2 2 83 Declaration that t have Aﬀets, and t 
* bac gay e e harge of his Conſa 
8 8 Ailies'o pay al the Pabe, which a 


* 


2 Santhi Hill. anno J Jac 
Mage Rot. 11II2. 
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.» » William Banes's Caſs, _ | 


1 


Mömarand. alias ſcilicet Term' SanQ' Mich' ulti 
ito coram Dom Rege apud Weſtmonaſteri- 
m ven Wil mus Banes Thomam Ferrer attornar' ſuum, 
Kpotüllt hie in curia dicti Dom Regis tunc ibid quand 
bilam ſuam verſus Edward Paine & Mariam — ejus in 
E marr, &c. de placito tran; reffionis ſuper. caſum, & 
2 de proſequendo, {cil'r, Johan' Doe & Rich'us 
' billa ſequitur in hec fl. London. ſſ. Wilbus 
= queritur de > Bdw' do Paine & Marie uxore ejus in cu- b 
tod' mar mareſc Dom Reg coram ipſo rege exiſten, pro 
©, videl't, d cum quidam illus Havert 1 in vita ſua nu 
nie Ir ariz, ſcil t, primo die Martii ann regni Dom "Fac 
pu: Regie Ang gliæ ſex to, apud London,, videl't, in parochia 
de Arcubus in e de Cheape Loa inde- 
2 fuit cidem Will mo Banes in ſeptuagint ſept libr lega- 
l monetz Angliz pro diverſ. pecuniarum ſurmis eidem 
Vil'mo Havert in vita ſua per ' Will mum:Banes mu- 
ho dat & accommodat, 4. fic indebitat exiſtey', Wk 
3 | 1 


1 


. 


William Banes's Caſe. Par N. 

 Willielmus Havert poſtea ſcil't, ſexto die Aprilis ann' regyi 
dicti Domini Regis nunc Angliz ſeptimo, apud London 
pred in parochia & Warda pred jacen' in extremis inſtant 
requifivit eandem Mariam adtunc uxorem ſuam ad ſolyer- 
dum eidem Willie!' Banes poſt mortem ipſius Will'mi Hg 
vert eaſdem ſeptuaginta ſeptem libras, & adtunc & ibidem 
idem Willielmus Havert condidit teftamentum & ultiman 
voluntatem ſuam, & per idem teſtamentum fecit & con. un 
ſtituit eandem Mariam executricem teſtamenti ſui præd & il, 
tunc & ibidem obiit, poſt cujus mortem eadem Maria onu Win 

_ executionis teſtamenti pred” ſuper ſe ſuſcepit; cumq; pred Wi 
Maria poſt mortem præd Will mi Havert prætextu teſts 
menti przd' poſſeſſionatus fuit de interefle termini diverſe. 
rum annorum adtunc & adhuc venturorum de & in quibu. Why 
dam gardinis & quodam ſemite globali, Anglice a bowl 
ling alley, ſcituat & exiſten' in Moorfield, videl!'t. in paro- 
chia Sancti Leonardi in Shorditch in comitatu Middleſex, 
eademq; Maria, dum ipſa ſola fuit, percipiens quod pred 
WilFmus Banes eandem Mariam pro præd' ſeptuagints & 
ſeptem libris moleſtare & ſectare intendiflet, pro eo quod Me 
eadem Maria eaſdem ſeptuagint & ſeptem libras eidem 
WilPmo Banes poſt mortem præd Will mi Havert viri ſui de- 
functi non ſolviſſet, eadem Maria dum ipſa ſola fuit, poſtes, 
ſcilicet, viceſimo quinto die Junii anno regni dicti Dom Re- 
gis nunc Angliz ſeptimo ſupradicto, apud Lond' pred in pe- 
rochia & Warda pred', in conſideratione quod præd Wilu | 
Banes ad inſtantiam & ſpecialem requifition' preed' Mariz non MD 
moleſtaret aut ſectaret eand Mariam pro præd bergen 
ſeptem libris, ſed differre vellet ſolutionem inde uſque pm. 
xim” quarter, Anglice would fozbear the Payment theredf 
until rhe next Quarter, videlicet, uſq; feſtum Sancti Mich 
Archangeli tunc proxim' ſequen, ſuper ſe aſſumpſit, eidem- 
que Willielmo Banes adtunc & ibid' fideliter promifit, quot 
ipſa eadem Maria præd' ſeptuaginta ſeptem libres eid' Wi 
lelmo Banes er proxim” quarter illud, videl't, , 
pud ſeſtum Sancti Mich'  Archangeli tunc proxim' ſequen 
aſſumptionem præd anno ſeptimo vedio beas & fideliter Widen 
folvere & contentare vellet, aut aliter eadem Maria adtuns 
& ibid' aſſignare vellet eidem Will mo Banes, Anglice would 
ſet over to the ſaid William Banes, pro ſecuritate ſus 
in ea parte pro ſolutione prezd' ſeptuaginta ſeptem librarum 
totum intereſſo term ini annorum quem ipſa ead Maria adtut 
habuit ventur de & in gardinis & ſemite globali 2 


— 
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pie N. William Banes's Caſe. * * 
lice" bowling Alley przd', ſi eadem Maria eaſdem ſeptua- 


in ſeprem libraseidem Will'mo Banes juxta promiſſion & 


at J umptionem ſuas præd adtunc non ſolviſſet, & idem Wil- 
ven. belmus Banes in facto dic', quod 2 idem Will mus Banes 
He romiſſioni & aflumptioni præd Mariz fidem adhibens, non 


moleftavit aut ſectavit eandem Mariam pro præd ſeptuagint 
tem libris, ſed differebat ſolutionem inde a tempore aſ- 
ſumptionis pred” uſq; pred” proxim' quarter, viz. uſq; feſtum 
Bind Mich' Archangeli proxim ſequen afſumption' pred” 
mo ſeptimo ſupradicto. Idemq; Will us Banes ulterius dic', 
uod poſt aſſumptionem præd' in forma przd', ſcil'r, decimo 
lie Nov. an ſeptimo ſupradicto, apud Lond' præd, in paroch' 


* 


rlo- E Wards præd, eadem Maria cepit in virum ſuum prædict 
buſ. pawardum Paine, præd tamen Maria dum ipſa ſola fuit, ſeu 
red“ Edwardus & Maria poſt ſponſal inter eos celebrat', 
ro- Wſhromifſionem & aſſumptionem ejuſdem Mariæ dum ipſa ſola 
ſex, Nuit, minime curan', 2 machinan' & fraudulenter intenden 
rd Weundem Wil um Banes de præd ſeptuagint' & ſeptem libris 


ullde & ſubdole decipere & defraudare, præd ſeptu int 
tem libras, nec eadem Maria dum ipſa ſola fuit eidem 
Jill'mo Banes apud prad' proxim' quarterium, videl't, apud 

im Sancti Mich Archangeli proxim' ſequen' aſſumption? 
pred), an ſeptimo ſuprad juxta promiſſionem & aſſumption 
| in ea parte ſolvit, ſeu aliqualiter, pro eiſdem con- 
entavit, aut aliter adtunc & ibidem apud feſtum illud aſſig- 
nit eidem Will' Banes totum intereſſe termin annor quod 
py eadem Maria adtunc babuit yeatur' de & in gardin & 
nit” global' præd nec præd' Edward & Maria poſt ſponſal 


pro- ir" eos celebrat ad aliquod tempus impoſterum hucuſque 
edt e ſeptuagint ſeptem libr præf. Will'mo Banes juxta pro- 
ich Wriſon' & aſſumption ejuſd Mariz præd hucuſque ſolver' 
em. aliqualiter pro eiſd contentaver, aut totum pred intereſ- 
— termini annor eorund Edwardi & Mariæ de & in gardinis 


emit global przd' juxta promiflion' & aſſumption que 
e 


„ eidemWill'mo Banes pro ſecuritar' ſua in ea parte huc- 
en e ufſignaverunt, licet ad hoc per pred' Will'mum Banes 
iter dem Maria dum ipſa ſola fuir, & pred' Ed us & Maria 
ute ſponſal' inter eos celebrat', s. ultimo die Sept. an regni 
ould n Dom Reg nunc Angliæ octa vo, re Lond” prxd', in 
ſus fuer, per quod idem 


noch & Warda pred), ſæpius — — 


ilk Banes totum lucrum, commodum, & profic' quæ ipſe cum 
1 ed ſeptuag ſept' libr emendo, vendendo,liciteq; barganizan- 


Þ habere & lucrare potuiſſet fi præd Mar promiſſ. & ah gage 
aas ꝑræd informa præd performaſſ. totaliter perdidit & a- 
9 | N 4 
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Pine IN; William Banes's Caſe, 9J 
i& per jur prædictos in forma prædicta aſſeſſ. nec- 

- Ert ker ſolidos & octo AI pro miſ. & cu- 

fs, Tl ict eidem Willielmo per cur dicti Domini 

Regis hic ex aſſenſu ſuo de incremento adjudicat', que qui- 

dem damna in toto ſe attingunt ad int & octo libras, 

& præd Edwardus Paine & Maria uxor ejuſ. in miſericor- 

dia, &c. 
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Nl 9 Jacobi Regs. 


William Banes's Caſe. 
„ FErmin' Hillar 8 Fac. Regis Rot. 1112. in Banco Regit 
— 8 7 Will. Banes brought an Aion on the Caſe upon an Aſum 
$53, 854 againſt Edward Paine and Mary his Wife, and declared, 
Loop ig hat whereas William Havert was indebted to the Plaintif 


/ 


* 
* 
. 


— 


in 77. which the Plaintiff had lent him; and that the 
ſaid William Havert made his Will, and thereof made the 
ſaid Mary Executrix, and died, and that the ſaid Mary 
took upon her the Charge of the ſaid Will; and that ſhe 
ps d as Executrix of an Intereſt of a 'Term for divers 
cars yet to come of certain Gardens, and of a Bowling 
Alley in Maor fields in the Pariſh of St. Leonards in Shore: 
ditch, in the County of Middleſex. The ſaid Mary 38 
Junii anno 7 Fac. perceiving that the ſaid Milliam Bants 
would ſue her for Non payment of the. ſaid Debt, in Con. 
fideration that the ſaid Milliam Banes at the Requeſt of 
the ſaid Mary non moleſtaret aut ſearet eandem Marian 
pro præd 171. ſed deferre veller folutionem inde uſq; feſrum 
* 8. Michaelis. tunc prarim ſequen' afſumed to pay the fad 
Debt at the ſaid Feaſt of St. Mich. or otherwiſe} eaden 
Maria adtunc & ibidem aſfignare veller eidem Milliem 
Sanes pro ſecuritate ſua in ea parte pro ſolutione præd . 
totum intereſſe termini annorum præd, 43 in Default 
Payment of the ſaid 57 l. and averr d, that the Pl. did notmo 

A left or ſuc her, c. and that at the ſaid Feaſt the Defendant 
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pier Xs; William Banes ? Cuſc. | 94 
AAnot pay nor make Aſſignment of the ſaid Intereſt; and af- 3 
op door yy" r Ed. „ on ol 
nom and it was found againſt them a 
4 — of hol Sc. Upon which a (a) enerab (,) 1 Rol. 930. 
Ede given againſt E. Paine and his Wife, char the Antes * 
ich Cr. El. 91. 


| recover againſt them his Damages: U 
4 — the Defs. — ht a Writ of Error in the — — 
danb. by the Stat, of 2 EL c. 8. And the principal i 
iſign'd was, becauſe the Pl. had not averr'd,; That thedRxe- 
aui had Aﬀets in her Hands at the Time of the A 
made of the Goods of the Deceaſed amounting to the Value 
the ſaid Debt; and if ſhe had not Aſſets, then it is audum 
um, for there is no Conſideration to charge her, nor to 
Ki hr Pane en is en Be at 
this Promiſe becharg y, and not-only of t 3 
of the Decegſed ; and therefore, in . the Aſumfſit 
charges her ſelf, and transfers the Charge of her as Executr. 
b another Right to her ſelf as for her proper Debt, in Re- 
of her Promiſe Reaſon requires that || t to be 
e good Conſideration » Which can't be if ſhe has 
wt Aﬀets. | | 
But it was reſoly'd by all the Juſt. of the Com. Pleas and 
Barons of the Excheq. that the Declarat. was good enough, 
ke it ſhall be — Prima facie, that ſhe had (þ) Aﬀets; (rlutt a8 10g. 
ul therefore in Debt againff Execur. or againſt the Heir, © Mel. 23108 
the Pl. ſhall never aver in his Declarat. that they have Af. Antes 90. b. 
for the Law preſumes that prima facie; for the Law Plged. 182. b. 
umes that the Tegat or the Anceſtor would not leave a Cr. ac. 4,293 
water Charge upon his Execut. or Heir, than he leaves Be- 294. y 


fit to diſcharge it. And the Confideration in the Caſe at Dot p15 168: 


— 


'ets i good; for it is as much as if a (c) Stranger had faid to Cr.Jac.273,604. 
ing e Pl. forbear your Debt, and do not ſue the till Mich. 2 Bulſt. 92. 
Arche ſaid Feaſt I will pay you your Debt, that is a good 3 en 
' 25 keration, altho it can't be any Benefit to him who nc. 1. 2 
112 les the Promiſe ; yet becauſe it is a Damage to the Cre- 

on, or to forbear his Suit and Duty, it is a good Conſideration: 

t of id 4s in the ſame Caſe he who makes the Promiſe for ano- 

aan er ſhall be charged — upon his own Promiſe; fo 

aun en one is Execut. and makes ſuch a Promiſe, the Debt is 

xi0 by him in Right of his Executorſhip, and the Promile is 

den de in his own ight; and therefore without Queſtion he 


All be charged in an Action brought upon his Promiſe (4) 44 Cr. El. 97; 
Nah, and yet the Money which he pays in Satisfact. of 206. 
bebt of the Teſtator, ſhall be allowed him as Parcel © are” Ip 
bis Account as Executor; for his Promiſe extends to , : 
the Debt with which be was chargeable as Ex- (2 Ag. 684. 
or; But I conceive, If the Truth of the Caſe Do&. pl.zor. © 
that in the Caſe at Bar there had not been (e) any Palm. 185,22, 
bt, or if there had been a Debt, and the —_ 9 
; b 8 \ A 


2 Brownl, 138. 
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in Truth there was not any Conſiden 
Debt where none was, or with which 
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H Il. 9 Wi Regi. F. 
| Caſus in Cancellaria. 


Sir George Reynel's Ce. 91208.) 


| 01S quarto decimo die Novembris Auno Regni * 
Jacobi Angi, Sc. nono, inter dictum Dominum oy: 
Hur, & Georgium Reynel militem Dona. Cum dies 
— IEG onpooty eh 
s 
Mareſta Mareſcalciæ coram ipſo Rege tan A ee 
in manus diffi Domini Regis ſeiftri — ifto quar- 
tedecimno die Novembris Magifter Richar#fon e conſilio cum 
fre fato diverſas Cauſus in ea parte allegavit, 
quod breve de Scire facias verſus præſatum Deſendentem 
Negri debeat, n pred” in Manus dicti Dom 
Aug ſeiſtri debeat. Sed hic in præmiſſis ulterius 
auuiſare vult, Tdeo dies s oft per eandem Curiam uſque 
am Lune, ſ. viceſimum quintum diem inſtantis Novem- 
dr, quo die Dominus Cancellarius Angi (afſeciatis ibi 
Edwardo Coke milite ali Fuſtic' de Banco Laurentio 
Tanfield milite Capi ital” Barone Scaccarii Petro Warburton 
witte uno Fuſtic de Banco & Facobo Alebam milite uno 
baronuns Scaccarit) quid per conſilium ex urraq; parte di- 
Peri, utrum officium præd' in manus dicti domini Ro- 
gis Eri poterit ſine brevi de Stire fac. Prius lato, necne, 
Ul pal the Ga At SID in Mich. Term now + 
GED the . — Chancellor 
ar r Sir George 
+ gr the Caſe was 
Mareſthalli Maref- 
chals 


| 


8 Sir George Reynel's Caſe: PArrIN: 
chale\ coram domino Rege for the Term of his Life; and the 

| K. that now is 2 Spt. anno primo Regni ſui, granted the 

& 3 ſaid Office to Sir James Elphinſtone, now Lord Balerindh, 
and to his Aſſigus for 31 Years in Reverfion, who 26 Jan. 

anno 2 1 by Deed affigned it to Hen. Spiller, Ei. 

Peacock died 7 Dec. an 3 Reg who deputed Sir Geo, Rey- 

nel by Word to exerciſe the ſaid Office as his Deputy at Will: 

And afterwards in Fan. following Hen. Spiller by his Deed 

d the ſaid Office to Sir Geo. Reyne! And it was found by 
force of a Commiſſion uhder the Great Seal, and 
in the Chancery, that Sir G. Reyzel had committed 
divers Forfeitures of the ſaid Office by ſuffering voluntary E- 
ſcapes of Priſotiers, Ec. And the only Queſt. which was ar- 
by. 198, Sued at the Bar in the Chancery by the ſaid Order of the 
pl.50.211.pl.29. Court was, If upon this Office the K. might ſeiſe without a 
2 Rol. 191. Fei. Ja. (for no Queſt; was made 945 the · Validity of the 
* — v1. Office; But after the Arguments I moved, If ſuch Office 


3 Co. b z might be granted for Years, or not. And then the Lord 
J Leon. 21. Chancellor conceived it could not, but defired us to confider 


Rol. Rep. 497. of theſe 2 Points; .. L. If the K. might ſeiſe without a Hi 
5 m7 8:2. fa; and 2. If ſuch Office might be granted for Years, And 
f. P:zrog. we pray'd Time to adviſe till this Term; and in the Vacs- 

J bot Pia. den we "4/ſoverally-confider'd'of thoſe 2 Points, and in the 

. t. 55,556. Beginning of chis Term we met and conferred together. 
(a) $ C0. 167. a. And as to the — we all reſolv'd, that the K. might ſei 
* EY without ſuing-a-{s) Sci. fa. for the Reaſons and Caules 
Noy 164. which Coke Chief Juſt. in the Preſence of the others in the 
this Term openly deliver'd in the * And 

13. becauſe divers Authorities were cited at the Bar, an ſome 


a 2 con- Seifure without Office, as in 21 09 H. 7. and (e) Stamfurs 
"Officede- in the Caſe of the Temporalties of 'a Bp. and of Priors al. 
vant Eſcheat. ons, becauſo the Certainty of them appears in the Excheq 
e 46 (a) fruſtra fat per plura, qd fieri poteſt per pauciora. 2. ln 
Br. Condition ſome Caſes the K. ſhall be in 3 by Office without Sev 


. ſure, as of Lands, Tenem. es, Sc. which are local, or 
c f) Br. — — whereof continual Profit may be taken: As where it is fo 
tor 33. by Office that a Condit. is broke, or that a Perſon attaintedo 
Br. Prærpg. 91. Felony is ſeiſed of Land, c. or in the Caſe of Wardſhip of 
4 Land, c. in all theſe Caſes the K. immediately a 15 
Cn 18). in Poſſefſi. before any Sciſure. Vide (e) a H.. B. l. 9 (Hu 
Poſtea 96. 2. 12 H. 7. 21. b. & 19. a. 14H. 7. 21. b. 1 5 H. J. C. h. 21 H.1.1.4h, 


Plowd. 129, b. 18.4. Samy. 5 6, 36. Oc. Vide Trin. 30 El. Dowtie's Caſe in 113 
2 78 b. Part ef my Rep. I. 70, 11. C Tin. 26 El. the Comp. of Sai 
Sram: Przrog. Caſo inthe 4 Partof my Rep.f.«4,55. 3. In ſome Cale the K. 
(6 Ketw. 42 b. ſhall be in Poſſeſſi. by Office and Seiſure, as in Caſe of (g)A& 
ee vouſ. Se. the right Patr. ſhall not be ouſted by ſuch falſe one 
7 found thereof, till the K. preſents, and his Clerk is admittedan 


inſtituted; for if the K. s Clerk isrefuſed and the K. brings bi 


— 


bar IX. Sir George Reynel's Caſe; 
ure Inped. he may traverſe the K. s Title found by the 
ce in the ſame Action, and is not put firſt to traverſe the 
Office as he is put in the Caſes beforeſaid of Inheritances 
manual, where by the Office the K. is in Poſſeſſion; for there 
he ought firſt to avoid the Office by traverſe, c. and till the 


d, Office is avoided, the K. ſhall be in Poſſeſſion, (a) 17E3;t0.þ. (4) 3 Co. 11.2; 

4 20E.4. ())10.8& 14. 21 E.4-1.4n4 Dowty's Caſe aforeſaid, as if "_ r 

l the Manor of Dale held of the K, is aliened in Mortmain by (b) wy 4.11 

d one who has nothing in it; and it is found falſly by Office, 3 Co.-11, 4 
7 g ang "niet Au 4 

y that he who aliened'was ſeiſed in Fee and aliened in Mort- Br. Quare Imp. 


in, by this Office the K. is in Poſſeſſion immediately; and Bl Tren an © 
my Suit or Information commenced for the King che the Office 4 "gs * 
Profits thereof, the right Owner ſhgll not traverſe the K. 5 we, ON dev. 
Title found by the Office, but firſt he ought to avoid the Of- Stamf. dab 
65 fce by traverſe, c. Vide 9 H. J. 2. But if one aliens an Ad- 4. a. 

1 yowl.in Mortmain, in which he has nothing, and it is found 

fallly that he was ſeiſed in Fee, and aliened in Mortmain, 

the K. thereby is not in Poſſeſſion of the Advowſ. until he 

reſents, and bis Clerk is admitted and inſtituted ; and if in 

lh Caſe his Clerk is refuſed, and the K. brings a Quare | 
I=p, the right Patron may traverſe the K.'s Title in the Is. s 
In}. before he avoids the Office by. traverſe, c. becauſe the | 
Adyowl, is not manual, but he&reauas imcorporea, and eo po- 

tins, HA the Right to preſent, when it falls, is caſual and 

not continual. 4. In ſome Caſe the K. ſhall be in Seiſin, with- 

out any Office or Seiſure; As where the K. s Ten't dies 

vithout Heir, Sc. the Law caſts the Seifin upon the King, 


— yithout Office or Se iſure, as in (c) 9 H. J. 2. l. Vide the ag (c) Br. Office 
liſes of (4) Dowty, and of the Company of (e) Salers, J, Br. Brixendt 


Iden 2 diſtin Matters of Rec'd amount to an Office, there 91. 


* woht to be a Si. fa. before the K. ſeiſes, altho a Common B. Eſchear. 2.5, 
* Perſon in ſuch Caſe may enter or ſeiſe, unleſs it is in packet ; Co. 10. b. 
Caſes; As if it be found by Office, that the Manor of D. is 3 Leon. 187. 


held of the K. and it Ky 764 by Fine of Record that the Antes 95. b. 
11 


Io Manor of D. is aliened in n, there ought to be a Sci. * . 
ei in which it ſhall appear by Averment that all is one and Moor 239. 
„ of the ſame Manor, for there may be divers of one and the Stamf. Frærog. 


ime Name, and that he who aliened was ſeiſed, for both 7 Oda 5 

vithout ſuch Averment ſhall not put the Party to- anſwer, . & . 
ut when there is Identity of a Thing, and it appears to the 

Gourt that they can't be divers, there 2 Matters of Record 

e Sheri ofthe Counry of Tercefler fer Li by 

Wo was (F/ Sheriff of the County orceſier for Li . 
let. Patent under de Gel Seal, he was indicted of 2 = Log _ 

wtzry Eſcapes of Felons, and it was held per cur in Ban- Kelw. 194,155, 
Regis that thoſe Records amounted to an Office, and that 1 les 
lie King might ſeiſe without a Sei, ſa; and the Reaſon was, Antes $0. 8 

that it appear d to the Court, that there could be but one 
Periff in a County, and therefore no Sgt. Ia. was a N 


- K ' __ 
o * © * 


Sir George Reynel's Caſe. Paar N. 
in ſuch Caſe: Mich. 8 H. 8. Ror. 2 1. (a) Dy. 
& 5 Phil. S Mar. 151. b. Nots 25 Hl Vide 1685 
Ef. 16 . 2 214 Afr 36. 20 2 Af 46. 0 65 2 E. z. 10,6, 
en 4B. (b) Dyer 211. . 6. In 8 
96.2- common Perſon is put᷑ to > be Aion there ee upon a Oe 
Perm found the K. is put to his Sci. fa. as in Caſe of * Waſte, Ceſ. WW 
ſavit, Sc. But when 4 common Perſon may enter or ſci | 
oF Cr.56 * there an Office without a Sci. fa. ſhall ſuffice for the King, is 
14 b 124% J. 21. B. 14(4d)H. 7.2. 15 H J. 6. B. Stamf. (e) 54 
En b Vide (f) Dowiy's Caſe refad and by theſe Difference: 
$4 55> 56. apparent in our Books, all the Books are well reconciled and 
che a. agreed. And for Authorities in Law in Caſes of Offices, 
(omen in Quo 8H. 4. 18.4. The Abbot of St. (g) Albans had a Gaol, and 
| Warancto 12. detained Priſoners, becauſe he would not be at the Charge 
Fiz: Franchiſe (0 ſue forth « Commiſſion for their delivery, the K. has 
Be. Forfeir. 93. Cauſe to ſeiſe the Franchiſe into his Hands; 20 £. 4. f. l. 
Br.Franchiſe 7. The Abbot of () Crowland had a Gaol in which the Prife 
(8) Finch's Ar. ners were impriſoned, and becauſe once he kept Men who 
arranto 12. werd acquitted of Felony, and alſo had paid their Fees, the 
K. reſeiſed the Gaol for ever, and that was for Miſuſerof his 
— Franchiſe. 5 E. 4. 3.4.5. The Duke of (i) Norfolk be ing Mar- 
39. ſhal of England, granted the Office of the Marſhal of the 
2 Rol. 153, Marſhalſea of the King's Bench by his Deed to one Jobs 
Ex. Patent 59. Spouchier for Term of his Life, with Warranty, who was ad- 
' mitted accordingly of Record, and afterwards the Duke di 
ed, his Heir within Age; and it was found by Office that 
the Duke died ſeiſod of an Eſtate-Tail in 5 ſaid Office, 
and that it deſcended to his Heir within Age; And there it 
is held, by this Office Bouchier is out of Poſſeſſion, and the 
| = is in Poſſeſſion till he has avoided the Office by Tn- 
Sc. And Coke Chief Juſtice cited a Record in 7rin. 
ED Rot. 3. Cant, corum e Fulco de Valebus attornat, 
five vicegerens Rogeri Sigot _ Nor S ee Angl, 
== permiſit Alanum Of qui utlegatus uit pro morit 
enrici Hagam qui J 22 ſua 1. cut nullo crimim 
rectatum, miſſus i in duabus eccleſiis audire, & per plateds, 
vicos, & rabernas, ſine compedibus ambulare O vagori . 
risfecit aſtcium ſuum mareſthal una cim virga, que capt * 
D Anten $6.2. anfuf in mam fa5 Regis, 8 committitur Vicccom Cantis e 
. And the ſaĩd Caſe of Sir John (i) Savage was cited Len 
196. this Pur oe; Wherefore it was concluded, that in the Caſeat 


— 1. Bar the King might ſeiſe without any Sci. fa; and all ti 
0 Ei. 7 g. was agreed by the Lord Changgllo f ng land. FT 
4 847. As to the other Queto®® it was Teſolved by the 0 
er 463: Chief OR farce , Chief Baron, and Warburton Juſtice, tha 
I Grant for (0) Years of the ſaid Office wil ch u 
$59" -; void. 1. Becauſe this Office is an Office of great Tri 
Jones 127. | annexed to the — and concerns the Adminiſtratio 
1 , 
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par N. Sir George-Reynel's L 
# Juſtice, and the Life of the Law, which is to keep thoſe | * 
vho are in Execution in * Fate arcta Cuſtodia, to the End * an; $7. b. 
hey may the ſooner pay their Debts, c. and this Truſt is in- * 
dual and perſonal, and ſhall not be extended to his (s) Exe- Cu Rol. 8457 
wor or Adminiſtrators. For the Lay will not repoſe Confi- 2 ro a | 
or qu concerning the Adminiſtration of Juſtice inn 2 
ebm unknown. 2. This Office requires continual Attendance | 
burt, and perhaps the Leſſee may dig () Inteſtate, and (5)Cr.Car.587. 
ten who ſhall be Officer till the. Adminiſtration is granted ? 1 5 
ul the Ordinary, or who elſe? And if the Officer dies in 
Debt, and none . Je Will, or take Adminiſtration, 
bo then ſhall be Officer ? c. 3 Every ſuch Officer ought t 
admitted and allowed by the Court, and ſworn thete bur ie 
ich Officer is admitted for Years, then the Executors or Ad- 
uniſtrators will be Officers without Allowance or Admit- 
e, which will be inconvenient. 4. This is an ancient Office, 
yd bas always been granted for Life, or at Will, fo tat thè 
en to whom, c. was certainly known, and before theſe 
djsnevir was granted for Years,andin theſeCaſesInnovatitns 
dangetous. 5. If it may be Frances for Years, it may be de- 
| a if it ſhall be forfeited by Utlary, or ſhall be Ars to 


% 


- 
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bExecutors, and many other Queſtions will ariſe upon it. , 
16 H. 6.“ rot. 63. in the K. s Bench, this Office granted p. , 


bn 
g . -& 
. jone for Liſe. (c) 39 H. 6. 32. b. granted to Brandon for le) Br Office 
1 653 E. 4. 3. 4. B. this Office was granted to Bowrebier l..  * 
ite, M. 10 817 Elis. to * Gawdy for Life, and in ng B. Peters 8 
ce, Wt or Record can it be found before this Time, that this Sc 25, 
10 e has been granted for Years, But deb Actin Law, 39 H. 5, 32. b. 
| dem, which 1s but a Chattel, may be in ſuch Office, as it 25 3 


wears in's E. 4. 3. 4. J. The D. of (e) Norfolk had an E- by. 278. 5. 
Tail in the Office held of the K. in Capite, and died, 3 Kea 59 F : 


7 Heir within Age, and that found by Office, in that Caſe 8 | 
oh K has a Chattel in the Office, ſc. during the Minority, Ant. 96. E 
b dif the K. dies, it would deſcend to the next K. and would Br. Office de-" 


Reo to his Executors or Adminiſtrators, ſo an Act in Law = Eſcheator 
W not introduce any Inconvenience. But there it is put, Br. Patent 39. 
ut if the K. grants the Office for Life, or during the Mi- 

ity, there ought to be a Sci. fa. againſt the Patentee ; and (f) 2 Rol, 


7 wout Queſtion the Grant for Life in ſuch Caſe, (J) the K. 15. 
80 ip but a Chattel, is void. And ſo for the Reaſons aforeſaid 
ir Allo the Grant thereof, during the 8. ; for if thè 

nee ſhould die, his Executors or Adminiſtr 


| | yrs would 
R it, which would be inconvenient. * And ®the prin- 

Caſe of 5 E 1 a, b, The King havin ' the 
£ in Ward granted it to Wing field at (. Will, ) 2 Rol. 155. 
K withour Queſtion ſtobd good in Law. And where 

chief Baron in 39 H. 6. 34. 4. ſalth, If a Ma 
u an Office to another for Life or for Years, and he (3) Co, Lis 
{ve (5) execute his Office, or otherwiſe miſdorh his 233. «. 

rr O Office, ea 99. 1 


* 


pimon not pertinent to the principal Caſe: And there neither 


6 % Rol. 183. 
U Rol. 155. 


. 
— 


Grants for Years, were never allowed or approved; & pen. 
emplo. And if this, and ſuch Offices may be granted for 


they differ from this Caſe at the Bar for divers Reaſons, 1 
the Anceſtor's Death the Office deſcends to the Heir. 2 Suc 


poſuus Comitatus,Shire-reeve, i. Reeve of the Shire, which is 


appointed by himſelf, the other by the Ordinary, 
used be Earls: 35 = 


Pipe, and of the K. Remembrancer, - c. in the Excheq, 


Sir George Reyngl's Caſe. Parry, 

Office, the Grantor ſhall ſelſe his Office: Firſt it doth not ap- 
ar what maimer of eans, ſc, of great Truſt, or con. 
cerning the Adminiftration of Juſtice. 2. It is but a ſudden o. 


Yriſor, nor any other of the Juſtices affirm, That the ſaid Of, 
ice of Marſhal __y be granted for Years. And where it wa 
objected, That the Ke may grant the Cuſtody of a (a) Gaolty 
another in Fee; and alſo to be 65 Sheriff of ſuch County w 
one and his Heirs, which Eftate in Fee-Simple includes all 
other Eſtates, and the Heir in ſuch Caſe is as well unknown 
at the Time of the Grant, as the Executors or Adminiftry- 
tors in Caſe of a grant for Years.. To that it was anſwered, 
That it is true, That ſuch grants may be made by Law, but 


There can't be any ſuch Intermiſſion, for 1 


Eſtate can't be forfeited by Outlawry. 3 In ancient Time 
Comes had the Cuſtody of the County, and was called (c) Pre 


as much as to ſay Præ paſitus Comitatus ; and afterwards it wu 
transferred to the Sheriff, who is (4) Vicecomes, i. in 
Vice Comitis; but as the K. can't grant to one, that he and 
his Executors or Adminiſtrators ſhall be Counts or Earls for 
(e) Years, for then his Executors or Adminiſtrators, one be- 


without Queſtjon the K. may create an 
E. for Life, in Tail, or in Fee. 4 This Office of Marſhal, &. 
ought to come in by Admittance or Allowance of the Court, 
ſo does not the Sheriff or Gaoler. 5 Grants of ſuch Officesin 
Fee, or for Life, have been allowed and approved, but ſuch 
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cuiqſum exiftimo quod bonorum virorum non comprobatur er. 


Years, then the Offices of Cuſtos Brevium, of the Chirogts 
Pher, or of the K. s Silver, Cc. may be demiſed in Poſſeflion 
or Reverſion for 1000 Years or more; ſo of the Clerk ofthe 


and ſo of the Office of Clerk of the Crown in this Court, and 
of other Offices in other Courts, upon which the Subve! 
fion of Juſtice, by reaſon of Ignorance in the Officers, woul 
enſue, for good Clerks would be deterr'd from applying then 
ſelves to get Knowledge and Experience, when ſuch Office 
Mall be faleable, and transferred from one to another for! 
cre and gain; upon which alſo would enſue Corruption ia il 
Officers, and Extortion from the Subjects, and othe 
great Inconveniencies. And the Lord Chancellor b 
. theſe Reaſons, agreed, clearly with this Reſch 
tion, and faid, That ſo was the Opinion of 8 
John Popham late Chief Juſtice of England, in * 


% 
* 


PART IX Sir George Reynel's Caſe. e 98 
ſach Caſes 3 as he had often affirmed to the faid Ld. Chan- 

cellor, and to me alſo when I was Attorney General. And it 

was alſo reſolvec, That for as much as the Office was found 

by Force of a Commiſſion under the Great Seal and return'd_ 

in this Court, that (altho*' the Office be to be executed in an- 
ore ace the Award ofthe Seiſure ſhall in this Gpurt, 
where the Office is returned, and in this Court the P all 

have his traverſe, or Monſtrans de 4roit, as his Caſe is, to a- 

wid the Office, and when ſuch award ſhall be made, the 

Cuſtody of rhe Priſoners is to be committed to another, to a- 

wid the Eſcapes of thoſe who are in the faid Priſon, and fo a 
has it always been uſed, but the Admittance and Allowance 21 
of ſuck Perſon to whom the Cuſtody ſhall be newly in the In- 

trim committed, belongs to the Court of King's Bench, 

Then the L. Chancellor asked, how this ſeiſure ſhould be 

made? And I anſwered, That by the Office and the Award 

ofthe Seiſure;theK.is in Poſſeſſion without any Writ or Com» 


hu niton awarded for that purpoſe ; but that there ſhould be a 

was WT Writ of Dif: directed tõ Sir G. Reynel, according to the 

in Leck of the Writ in the Regiſter, 295. when an Eſcheator 

and Wi removed. Et (a) mandatum eſt nuper Eſcheatori R. incom (4) 3 Co. 52. 4. 
r M ei J. rotulos, hrovia, dd omnia alia Offic' illud tan- 2 


atis qua in Cuſtodia ſua exhſtunt per Indenturas inde inter 
#5 debite conficiend” liberet, Sc. and the likeWritſhould be di- 
red to Sir G. Reynol, to deliver by Indenture all the Pri- 
bees, Goc. which are in his Cuſtody; and as when the K. is 


ourt, i filly entitled by Office, and upon Petition, Traverſe, or 

esu onſtr ans de droit, Judgm. is given, quod manus Dom. Reg. 

ſuch U amoveantur, that without other Writ the Hands are re- (5) Cr. El. 23. 
perk 75 — is held in 0 A p. 2. — * 7 2. Tit. AY: [ 56, ws 

rer ;. H. In, 34. Stam. 28. and ſo it was adju 

d for Ain Communi 6 — and (c) 25 ry Hil (c) Cr. ELg23. 
ogr-WIY.E!. rot. 620. and yet in ſuch Caſe the Uſe is, to have 4 

effion Writ of Amovens manum : So when an Office is found for- 


tilted, preſently by the Law the Party is out of — 5 
kdthe K. is in Poſſeſſion, and yet the Uſe is, and to 
fupoſe, to have ſuch Writ of Diſcharge as is aforeſaid q and 

i till he is actually removed he ſhell anſwer for all Eſcapes, 
he who occupies or has the Cuſtody of a Gaol * by *Halc'sP!. Cor. 
Mor wrong, ſhall be charged for Eſcapes of Priſoners, *'+- 

H 4. 53. 4. and he who has the Cuſtody of a Gaol in Fee, 

Bd ſubſtitutes another at Will, or for Life, under him, the 

*10n- upon the Eſcape will lie againſt him who has the 

115 * of the 5 13 — 3. —* 115 Key 9 Dy: 12. 
. Woot of Weſtminſter's Caſe againſt a Gaoler at Will, 272: P'- 5- 
Oo . 218, 279. Dev, Gaudy Under-Marſhal for en 
of i they are not ſufficient, reſpondear (d) ſuperior, ſe. he Noy 27. 
e WIL, er fur Li, r rar in 39 ff 4.300. fe N es. 


Or 113. 
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f 
% > Bulftr.58. por the Inſufficiency of John (4) Brandon who bad the Mar 

| ſhalſey for Life, the D. of Norfolk who had the Inheritdney 

was charged fot Eſcapes of Priſoners, And a Caſe was cited 

which began in this Court Paſc. 2 1 Regine El. Rot. 1. inter 

placita Reginæ, the Record of which begins in this Manner: 

Midd Conſtat = Dom Philip & Domina Maria nuper Rur 

Regin Ang yo Dom Regine nunc prac hariſſimæ, pro 

ſe heredibus & ſucceſſor dict Regins Mariæ, per eorun: 

dem nuper Regis & Regine Philippi & Marie literas 2 

rentes ſub mag no ſigilio ſuo Angliæ conſect geren Dai 4. 

3 pud Welt. 23. die Sept. annis eorund* nuper Regis & Regi- 

4 2 Bol. 154. 24 3 A Dederuut & Concefſerunt Marco (b) Steward 
oor 193: generaſo oficium Servien' eorund' nuper Regis & Reging 

= 2 . Marie ad arma, attendend ſuper Cancel Anglie pro ten. 
pPeore exiſtem, ac ipſum Marcum Servientem ſuum ad arms 
FJecer ordinauerunt, & conſtituerunt per eaſd literas paten 
res, habend & gaudend offic' illud pro termino vite ſu, with 
all Fees, and a certain Fee of 12 4. per diem: By Force 
- whereof the ſaid Mark was ſeiſed of the ſaid Office for 
Term of his Life; and it was found by Office 24 Junii an, 
19 El. by Force of a Commiſſion, c. directed to Randal 
Hurleſton, John Nut hal Eſqrs; and others, and returned in 
the Chancery, quod pred Marcus non deſervivit in offcid 
 Servieutis ad arma fred juxta cffeftum & tenorem præd 
' lirergrum patent ſibi conſect, de 8 die Octob an regui did 
Dom Regina nunc 12 uſque 1 diem Fel tung ult preterit 
ante caption inquifir pred” ſed per totum idem tempus al 
eodem officio. ſe ahſentauit, Et modo ad hung diem, ſc. J dien 
Mali, anno reg dict Dom Reging nunc 21 venit hic fre 
fat” Marcus Steward, & queritur ſe ratione & colore inqut 
fit pred' ab exercitio officii ſui predift amotum eſſe, & bu 
minus juſte, (by which it appears that immediately by the 
Inquifition he was in Law removed from the ſaid Office, 
which alſo appears ww Judgment) pro monſtratione recti 
five juris ſui iu hac parte, idem Marcus dicit, quod dumm 
regina nunc, ſc. ult. die Nov an regni. ſui 11 apad Weſtm't 
Com Miad dedit eidem Marco licent iam, ad ſe abſentand 4 
exercitioofficii ſui prad durante beneplacito iſius Marci, 4 
nec per ipſum Dom Reginam ei Pr eciperetur ad deſeriew 
in officio ſuo pred*. And that from the Time of the Licence ti 
this Day, the Q. has not commanded him to exerciſe theſai 
Office, £9c. Gerrard the Qn Attorney General took Iſſu 
Q cad Domina Regina non dedit eid Marco licentiam 46 
' abſentand' ab exercitio officii ſui præditt durante benepi 
cito ius Marci, donec per 1pſam Dom Reg nunc 27 
cipererur ad deſerviend in officio predict modo : fit 
ma, &c, Et hac idem Aitorngr, Gc. pet qd inquire 


we ; 


N 


launtary Negligence, and not when he has the Queen's Aﬀe, 
N who is to take Advantage of the Forfeiture for the 3 
(a and. 27. tendance. And afterwards (a) Judgment was entred in this 
£ : Sid. 436. Manner, Super quo vi, & fer Cur iam hic intellectis omni. 
1 Mod. Rep. 29. bus & ſingulis preimiſfes maturaque deliberatione inde hali. 
© 14, Servieut' difles Dom Regin ad legem ac if/ius Reging 
attornat au hoc convocat' ¶ praſent', conſideratum eſt, 9 
\ diftum aſicium dicti ſervientis ad arma in manibus Doming 


Regine retent' eidem reſtutuatur, & ta fa, Marcus 44 


exercitium qſicii ſui ꝓræd a quo amotus fuit, una cum vo- 
diis & feodis inde eidem officio debitts & pertinen, a difty 
tempore amotionis ſue, ab exercitio Miri ſui pred, hucuſyue 
percept & detent reſtituatur, ſaluo femfer jure Regine ſi 
t os, — Record at large (being worthy Obſervation) 
s as EIS : | 


* 
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Termino Paſche Reginæ E lizabethe. oi ceſimy 
' © primo, Not 1. inter placita Reginæ. 


dt Mmorandum qa”. Thomas Bromley mil Domin' Regia 
nune cancellar* die Lunæ proxim” poſt craſtin' aſcenſi- 
on” Dom iſto eodem termino, coram Dom Regin' apud 
Weſtm' per manus ſuas proprias deliberavit hic in cur' quod- 
dam record” coram ipſa Dom” Reg' in cancellar* ſua habit), in 
hec verba, Placfta cor Dom Regin' in cancellar' ſua apud 
Weſtm' term ino Paſch' anno regni Elia Dei gratia Angliz, 
Franciz, & Hib' Regin, fidei Defenſoris, & c. viceſimo pri- 
mo. Middl' ſſ. Conſtat quod Dom' Philippus & Dom' Maria 
nuper Rex & Reg Angliz, foror Dom' Reginæ nunc pre- 
chariſlimæ, pro ſe hæredib & ſucceſſorib' dictæ Regina Ma- 
kiæ, per eorund' nuper Reg Philippi & Regin Mariz liter 
patentes ſub magno figill' ſuo Ang! confe&' geren' dat apud 
Veſtm. vicefimo tertio die Sept an eorundem-nuper Reg 
Philippi & Regin' Mariæ tertio & quarts, dederunt & con- 
ceſſerunt cuid* Marco Steward generoſo officꝰ ſervien eotu 
nuper Regis Philippi & Regine Mariæ ad arma, attendend 
ſuper cancellar fuum Angliæ pro tempore exiſten', ac ipſum 
Marcum ſervien ſuum ad arma fecer, ordinaver, & conſti- 
tuer', per eaſd' literas ſuas patentes, Habend' & gaudend' of 
ficium illud eidem Marco pro termino vitæ ſuæ, & quod 
iidem nuper Rex Philippus & Regina Maria pro ſe & be- 
red & ſucceſſor dictæ Reginæ Marie, per eaſdem literas 
ſuas Patentes dederunt & conceſſerunt eidem Marco, pro ex- 
ercitio, & b e officii præd vad & feod* duodecim de- 
nar per diem, habend', gaudend, & percipiend annuatim Lies 


Wy Sir Georgo Reynel's Caſe, Part IX, 
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pint IX. Sir George Neynel Caſe, 


tiff vad' & feod' de duodecim denar per diem præfut Mats 
pro term ino vitæ ſuæ de exit & ptofic hanaperit eorund 
manus Clerici ſive 


Pp 444 . " j 
wiper Regis Philippi & Reg' Mariz 
15 ejuſd* hanaperii ſui & hæred uſe? nuper Reginz 
tempore exiſten, annuatim ſolvend', prout per — li- 
eras patentes inter alia plenius liquet & appatet, quarum 
nidem literar paten' prætextu idem Marcus fuit ſeifit de 
— pred ut de liber tenemento pro termino vite ſux : 
Cimq; etiam A eſt per 12 — 
ir capt apud Weſtm in comitar' Middl' vice 


— inden- 
mo quarto die 


ſun anno regni dictæ Dom®Reginze*nunc decimo nono cor 


anulpho Hurleſton armiger, Joh Mathall armig', Franciſ. 
Folyatarmig'; & Joh' Statham generoſo, virtute com miſſion 
itz Dominæ Reginæ nunc ſibl ac cuidam Joh' Goodman 
dire, per ſacramentum x1i. &c. quod præd Marcus non 
lefetylvit in officio ſervien' ad arma prædicto juxt* effect & 
tenor” predict' literarum paten fibi confect', de octavo die 


O8obris anno regni dictæ Domine Regine nunc duodecimo 


uſque primum diem Febrꝰ tunc ultimo præterito ante captio- 
dem inquiſitionis præd', ſed per totum idem tem pus ab eo- 
lem officio ſe abſentavit prout per eandem inquifitionem in 


eancellar dia” Reginæ nunc retorn & in filaciis ejuſdem 


ancellar* de record refiden' plenius liquet & apparet : Et 
todo ad hunc diem, viz. ſeptim diem Maii anno regni dict 


Dom Reg nune viceſimo 2 venit hic præſat Marcus 


Steward in cancellar difte Dominæ Reginæ nunc apud 


Jeſtmon' per Edw' Cordell attornatum ſuum, & querit' ſo 


ntione & golore inquiſitionis præd' ab exercitio & occupati- 
n"officii ſui prxd' amotum eſſe, & hoc minus juſte, quia 
r uod dict inquiſitio minus ſufficiens in lege exi- 

tad ipſum Marcum ab exercitio officii ſui præd' amovend', 


* monſtratione rect five juris ſui in hac parte, idem Marc“ 


tqdꝰ dict Dom' Regina nunc, diu poſt confeRion' præd' li- 
13 ſcil'r, ultimo die Nov. an' regni ſui undecimo, a- 
d Weſtmonſt' in com' Midd' dedit eidꝰ Marco licentiam ad 
rabſentand” ab exercitio offic*ſui duran beneplac' ipfi· Mar- 
t, donec per 3 Dom' Regin nunc ei præciperet' ad de- 
Erriend' in officio ſuo præd icto, virtute cujus quid' licentiæ 
Ut" Dom' Regin' præfar Marco, ut præfertur fact id Mar- 
ws per totum tempus abſentiæ ſuæ in inquiſition præd ſpec' ſe 
tavit ab exercitio officii ſui ptædꝰ: Et ulterius id Marcus, 
po ulterlorl monſtration juris & recti ſui, dicit, qd ipſe nune 
& ſemper a tempore amotionis ſuæ ab exerceĩtio officit ſui 
ed parat fuir, & ep 


* 


jus ſe obtulit ad deſerviend in officio 


too 


* 


— 


Regina non ei præce pit ut deſerviret in officio ſuo prædicto; 
abſque hoc quod dicta Domin Regina nunc habet aliquod 
aliud jus five titul in vel ad officium præd' quam ut ſuperi. 
us allegat' exiſtit, & abſq; hoc, gupd haberur aliquod aliud 
recordum preter recordum inquifitionts pred, quod facit ſeu 

ræbet, ſeu facere ſeu præbere poſſit aliquod titulum did 
Domine Reginæ nunc, in vel ad officium prezd' : Quz on- 
nia & fingula idem Marcus paratus eſt verificare prout cur 
hic confideraverit, unde petit judicium,& quod ad poſſeſſſon 
& exercitium officii ſui 2 cum vad & feod pred”, ac 
exit & proficuis cidem officio debit & pertin','a tempore a. 
motionis ſuz ab exercitio inde perrept reſtituatur, &c. Et 
Gilbert Gerratd ar attorn dict Dom' Reginæ nunc geners- 
lis, qui pro eadem Dom Regin nunc in hac parte ſequitur, 
eadem Dom' Regin dicit, quod per aliqua per præſit 

Marcum Steward ſuperius placitand' allegat', eadem Domi- 
na Regina a jure five titulo ſuo, in vel ad officium pred' pre- 
cludi non debet, quia dicit quod eadem Domina Regin non 
dedit eidem Marco licenciam ad ſe abſentand' ab exercitio 
_officii ſui pred, duran benep!'to ipfius Marci, donec per ip 
fam Nomin' 3 nunc ei præciperetur ad deſerviend in 
officio ſus prædicto, modo & forme: prout præd Marcus in 


i 
monſtrand jus ſuum ad officium præd placit'do allegavit, & 
hoc idem attorn dictæ Dom? Regin nunc pro ead Domina 
Regina petit qd' inquiratur per patriam, & præd' Marcusf- 
militer : Ideo dies datus eſt eis coram dict Dontin' Regin 
nunc in craſtino aſcenſionis Dom' ubicunque tunc fuerit in 
Anglia ad faciend & recipiend quod juftum fuerit in pre 
miſlis; Et præc eſt vic Midd!', quod venire faciat cor es- 
dem Domin' Regin ad diem illum xii. liberos & legales 
homines de vicineto civitatis Weſtmonaſterii qui præſatum 
Marcum nulla affin attingant; ad recogn per eorum facts 
ment ſuper præmiſſis plenius veritatem, ad quod quidem 
craſtin aſcenfionis Dom” coram Domin' Regina apud Welt 
monaſter ven tam pred Gilbert' Gerrar „ Qui ſequitur, 
&c: quam præd Marcus Steward per Johan' Manning attom 
ſuum, & vie retorn nomina xii. jur quorum mal} &c. Ide 
præc eft vic" quot non omitt, &c. quin diſtr” eos per omnes 
terras, Cc. Et quod de exit, &c. t quod habeat corpora 
cor c om Regin in Octab Sant' Trin ubicung; & 
Ad recognan form” przd', &c. Idem dies dat eſt tam præſat 
Gil Gerrard qui ſequit, &c. quam prefar Mar Steward, &, 
Ad quas quidem O Kab Sand Tria cor Domin * api 
| 1 g k 1 . f m 


if Ar George Reynel's Caſe; Paar IX; 
ſuo prædicta; & quod adhuc a tempore licentiz dictæ Do- 
Ting Regine ſe abſentandi dicto Marco dat, eadem Domin 
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par IX. Sir George Reynel'r Caſe, | | 
Weltmonaſter' ven tam præfat Gilbertus Gerrard qui ſequit, 
&. quam przd' Marcus Steward per attornat ſuum pred, 
Et jur juratæ przd' exaQi, ſimiliter vener: Et ſuper hoc 
64 hic in cur | oven proclamatione pro Dom' Regina, prout 
moris eſt, qd” © aliquis fit qui Juſtic' Dom” Regine hic, ſer- 


* 


en ipfis Dom'.Regine ad legem, five attornat cjuſd' Dom 


Reginz general, aut jur juratz præd de præmiſ. informare 
rellet; veniret & audiretur. & Edau. Anger ſon unus ſervien 
ditz dom Reginæ ad legem ad hoc faciend ſe optulit, per 
d proceſſum eſt ad captionem jurat præd' per juratores 
modo inde comparent, qui ad veritatem de præmiſ. 

icend' elect, triati, & jurati, dicunt ſuper ſacram' ſuum, qd 
Dom 1 & Dom Maria nuper Rex & Regina > 2 
per literas ſuas patentes ſub magno ſigillo ſuo Apgl' confect, 
geren dat apud Weſtmonaſter viceſimo tertio die Septerab', 
unis regnorum ejuſd' nuper Regis & Reginæ tertio & quar- 
1 dederunt 2 9 Marco officium ſervien 
irma, att ſuper cancellar ſuum Angl' pro tempore 
exiſten, at n ſervien' ſuum ad 5 uprafick 
fecer, ordina ver, & conſtituer per eaſdem literas patentes, ha- 
bend & gaudend' officium illud eidem Marco pro termino 


te ſuæ, & inſuper iidem nuper Rex & Regina dederunt & 


conceflerunt per literas patentes præd pro ſe hzred' & ſuc- 
ceſſoribus pref. Reginæ pro exercitio e officit 
pred” vad & feod duodecim denariorum per diem, habend', 
gudend , & percipiend' annuatim dict vad & feod' duode- 
eim denar per diem præf. Marco pro termino vitæ ſuæ de 
exit' & proficuis hanaperii, cancellar ſuæ per manus clerici 
fre cuſtod” ejuſd hapaperii fui & hzred' præd "_— Regin#& 
pro tempore exiſten ad ſeſta S. Mich' Archangeli & Paſchæ 
per equales portiones annuatim ſolvend, una cum omnibus 
dis proficuis, commoditatibus, emolumentis, allocationibus, 
K 2dvantagiis eidem officio qualitercunqʒ ab antiquo debitis 


& conſuet , & profert hic in cur idem Marcus Steward lite- 


tu patentes præd, quæ ſequuntur in hæc verba, Philippus & 
Maria Dei gratia Rex & Reginæ An I, Hiſpanorum, Fran- 
ez, utriuſq; Ciciliz, Jeruſalem, & Hiberniz, fidei deſenſor, 
Archduces Auſtriæ, Duces Burgund iæ, Mediolanæ, & Braban- 
dz, comit Haſpurgi, Flandriæ & Tirollis, omnibus ad quos 
freſent lĩtetæ pervenerint ſalutem. Cum præchariſſimus fra- 
ter noſter Edw. nuper Rex Angl' ſextus, per literas ſuas pa- 
enter ſab mag figillo ſuv Angl eonfect, geren _ apud - 


== 


O 


| Sir. George Reynel's Caſe, Part IN. 
Greenewich, oftavo die Aprilis anno reg ſui quarto, de grat 
ſus ſpeciali ac ex certs ſcrenc? & mero motu ſuis, necnon do 
——— & concenſu conciliſ ſui, dederit & conceſſerit 
dilecto ſuo Ric* Harchman gen officium ſervien' ſui ad arma, 
attenden' ſuper -cancellar? ſuum Angl' pro tempore exiſten, 
ac ipſum Ric'ſervien' ſuum ad arma ſupradicta fecerit, ordi. 
naver, & conſtituer per eaſd. habend' & gaudend' officium 
illud eid' vitz ſux, & inſuper per eaſd' liter 
ſuas paten dederit & conceſſer pref. Ric Hatchman, pro 
exercitio & occupatione officii pad, vad & feod” duodecim 
denar per diem, habend', gaudend', & percipiend annuatim 
dict vad & feod duodecim denat per diem pro termino vite 
ſux a tempore mottis illius fervien' ſuor ad arma qui tune 
_=_ obierit, de exitibus & proficuis hanaperie cancellar', 
Rye per man' cletici five cuſtodis ejuſd” hanaperiz ſuæ pro 
tempore exiſten ad feſta 8. Mich. Archangel', & Paſchæ per 
equa les portiones annuatim folvend', una cum omnibus alis 
proficuis, commoditatibus, emolument, allocationibus, & ad- 
vantagiis eid offic' qualitercunq; ab antiquo debit' & conſuet, 
prout per diftas liter ſuas paten' inter alia plenĩus liquet & 
apparet: Et quia ptæd' Ric' Hatchman in voluntate jam exi- 
fir liter patentes pred” nobis in cancellar' noftram reſtituere 
cancellandas, quz quid' literæ patent ibid' jam cancellat' ex- 
iſtunt, prout certam inde habemus noticiam, ea intentions 
qd' nos alias liter” noſtr patent de grat. noſtra ſpeciali dilec- 
to noſtro Marco Steward generof. de officio ptæd' & ctetis 
præmiſſis concedete dignaremur, nos igitur præmiſſa confide« 
rantes de grac' noſtra ſpeciali, ac ex certa ſcientia & mero 
motu noſtris, dedimus & conceflimas, ac per præſentes pro 
nobis, hæred, & ſucceſſorlbus noſtris dit Reginæ damus & 
concedimus pref, Marco Steward prædict' officium ſervien 
noſtr ad arma, attenden' ſuper cancellat noſtrum Angl pro 
tempore exiſten', ac ipſum Marcum ſervien noſtr ad arme 
facimus, ordinamus, & conſtituimus, per præſentes, habend 
& gaudend' officium illud eidem Marco Ste ward pro termin 
vitæ ſuæ: Et inſuper dedimus & conceſſimus, ae per præſen- 
tes pro nobis hæred & ſucceſſoribus noſtris diaz Dom Regi- 
nædamus & concedimus pref. Marco Steward, pro exerct 
tio & occupatione officii ', vad” & feod duodeci 


ecim de- 
nar per diem, habend gaudend & percipiend' annuatim dit 
vad & feod 12. denar per diem præfato Marco pro termin 
 vitz ſux, de exit & Proficuis hanaperiz cancellar noſtiꝶ 
per manus clerici five cuſtodis ejuſdem hanaperiz noſtm 
& hæredum noſtrorum dictæ Reginæ pro tempore f 


% 


bur IX. Sr George Reynel's Caſe; 
od feſta 8. Mich. Archangeli & Paſche per equales portiones 
— ſolvend', una =- omnibus ale My. Ta 


officio qualitercunq; ab antique debit & conſuet*, eo qq' ex- 
a mentio de certitudine præmiſſorum five eorum alicu- 


uem progenitorum no pref. Marco Steward, ante 
tempora fact, in preſentibus minime fact exiſtit, aut 
aliquo ſtatut, actu, ordinatione, proviſione' five reſtrictione 


= 


la re, cauſa, vel materia quacungz in aliquo non obſtan: In 
cujus rei teſtimonium has liter noſtr fieri fecimus patent”, 
tellibus nobis ipfis apud Weſtmonaſter xxiii. die Setembris, 
unis regnorum noſtrorum tertio & quarto, quarum quidem 
lterarym paten prætextu idem Marcus Steward ad officium 

"bene & fideliter exequend' jurar” fuit : Et ulterius jur 


nam petitionem & requiſitionem prænobilis Dom* comitis 
Leic & Rob Huyck in medicinis Doctoris, conceflit quod 
em Marcus Steward ſeipſum abſentaret ab exercitio pred” 
officii ſui ſervien' ad arma ad attenden' in 28 perſona 
ſu ſuper . ſuum Ang! * tem pore exiſten', duran' 
beneplacito ipfius Marci, quouſque eadem Dom” Regina ip- 
ſum præciperet defervire in officio ſuo pred, prout per de- 
politonem ipfius Rob Huyck, & quandam literam manu 
propria 1 comitis Leic ſubſcript, quæ comperimus fore 
ſera, in 

videnc' dat & oſtenſ. plenius liquet & apparet ; depoſir' cu- 
ju quidem Rob Huyck ſequitur in hlis verbis, videlicet, 
Jwasan humble Duifer untoher gracious Pajeſty about 
ten Years paſt, x 1 ſhe would licence Mark Steward Ser⸗ 
jrant at Arms, 


might withozaw him into the Country to play the good 
Dusband at home in his own Youſe, ſo long only as ſhe 
dad permit him, and not revoke him to his fozmer 
Aendance, and Dffce ſhould be ſerved other- 
ale to her Majesty's Contentation, and the Loz2v 
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bun grant me; and after that, upon my Lo2y 
teper's  pzaiſing Auguſtine Steward, 1 commended 
im fo the Naeen as one very fit to diſcharge his 
Mother's Abſence with his Attendance ; J did ſue * my 
{5 023 


proficuis, commg- - 
ditatibus, emolumentis, allocationibus, & advantagiis eidem 


aut de allis donis five conceſſionibus per nos vel per ali- 


nde in contrar fact, edit”, ordinar', five proviſ. aut aliqua a- 


rel dicunt, qd ultimo die Novemb' anno reg dict Dom 
Reginz nunc undecimo dicta Dom Regina nunc ad humilli- 


lis Anglicis verbis ſequen, hic in cur jur præd' in 


| ttendant_upon the then L, Keeper, to 
tive off his Attendance in his own Perſon, to the End he 


Keeper's well liking, the which my Suit ſhe did very 


Godb. 199 
I. 686. 
213. 
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| Sir George Reynel's Caſe. Par N 
Lo2d-of Leiceſter and divers other of the Lo2ds fo ſpeak in 
my behalf fo2 the Furtherance of the Suit: So in the End 
the Queen ſaid, J do like well and am right well content 
F Mark Steward do ceaſe from his Waiting fill de 
Wall reſolve otherwiſe, and if his Bzother be found fic he 
ſhall ſerve in his Place during the Time of his Abſence, 


* Que quidem (a) litera manu propr'ipfius com' Leic ſubſcript? 


ſequitur hæc verba, To my very 20s the Lon 
[Chanceliaz; and the Lozd Chiet Jolie of ngland, — 
either of them, l. After my maſt hearty Commendationgty 
your Lo2dſhips, this Bearer Mark Steward hath earneſtly 


beſought me to advertiſe your Lozdſhips of my Knowledge 
cave foz the ſaid Stewards nat 


touching her Pajeſtys f 
Attendance in his Dffice of Ser jeantihip: Wherein this 
is very true, that about Michaelmas, as I take it, in thy 
tenth Par of her Pajeſty's Reign, the Court being then 
gl Windfor, Mark Steward both himſelf and his Friends, 
fo2 that he had a Deſire to remain in the Country, earneſt 
7 with me to be his Pean foz the obtaining al 


r Pajeſty's good Licence and Favour, that without any 
zejudice foz not attending he might at his 1 ſure (s 
o, and fo2 the Supplying of his Place which he had t 
ſerve about the lafe Lo2d- Keeper of the Gzeat Dea 
as Serjeant at Arms, he a me with the good 
Liking and Conftentation my ſaid Lo2d Keeper had to habe 
a 1B2other of his to attend in his Place, to which alſoJ 
gave my beſt Furtherance afterwards: Whereby her 
ajeſty pleaſed both to grant her favourable Licence ts 
ork 8 75 bis, A N and to REES Be 
p his Place 0 was accozdingip lwo2n there, 

and cok Pears ſerved the Place. Thus much, being 


- 


on my own Bnowledge to be true, at his humble am 
— wt — 


Suit, J thought good to advertiſe 02dſhips; 

and ſo do bid your 1 1. farewell from the Court the xxi.d 
May 1579. Pour LL. loving Friend R. Lec. Et jut 
predict ulterius dicunt, quod prædict' Auguſtinus Steward 
— ipſius Marci ſexto die Januarii, anno undecimo fupty 
dict, apud Hampton Court in comit Middl' per diftan 
Dominam Reginam admiflus ordinat & conſtitut fuit, ul 
attendend loco & vice iphus Marci fratris ſui ſuper Nichol 
con Milir', adtunc exiften' Domin' cuſtod? magni Sigill 
ngliz, & ad yer officium pro & in loco ac vice iphut 
ci bene & fitleliter exequend' & exercend'; went 


"of 
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eginz jurat' fuit, prout per 
eward, 2 ſequit” in Ph 
re veram, After 


pt; WI Scims to attend upon the Lo 


jefty anſwered, My Lozd, he is not to ha 


cellar' Angl' attendend', abinde uſque viceſim' diem Junii 
m teg dictæ Dom' Regin nunc decimo octavo, uſus fuit & 
exercuit: Sed utrum dict Dom' Regin per verba tantum 
ablqye ſcripto ſigillatꝰ poteſt ſufficien' in lege licentiam dare 

dem Marco Steward ad ſcipſum abſentand' ab exercitio of- 

kcii ſoĩ prad jur præd penitus ignorant, & inde petunt auxi- 

lum & adviſament' cur in præmiſſis, & c. Et fi ſuper totam 

materiam cur Dom Regin hic videbit', ꝗd' dict Dom? Re- 

gio' nunc poteſt /pgr verba tantum abſqʒ ſcripto ſigillat ſuffl» 

den in lege licentiam dare eidem Marco ad ſeipſum abſeny 

zuck ab exercitio officji ſui prad*, tunc jur pred” dicunt, qd 

diet Dom regin nunc dedit licentiam eidem Marco Steward 

id fe ipſum abſentand' ah exercitio officii ſui præd' duran 

beneplac ipfius Marci, donee per candem Dom' Regin ei 

prciperet” ad deſerviend' in officio ſup przd*, modo & forma 

Prout preed* Marcus ſuperius placitand' allegavit : Et fi —— 

vum materiam pred? cur Dom! Regin hie videbit', qd dlet' 

Dom! Regin' nunc non poteſt per verba tantum abſq; ſcripto 

wwillet' ſufficien in lege licentiam dare eidem Marco ad 

kipſum abſentand* ab exercitio officii ſui præd' tunc jur. 

ptzdifti dicung quod dict Dom! Regina nunc non dedit li- 

tentiam eidem Marco Steward ad ſeipſum abſentand ab ex- 

freitig officii ſui pradict' durante beneplacito ipſius Marci, 

donec per eandem Dom Regin ei præciperet ad deſerviend Sg 
8 ofticio ſug prædicto. Et quia cur Dam Regin RK 

. . | judi- 


* 
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<A | Judicio ſuo inde reddend nondum adviſat'; &c, Ideo dies inde 


dat eſt tam pref. Gilberto Gerrard qui ſequit, &e, quam 
2 Mare Steward uſg in Octab 8. Mich. coram Dew 
eging ubicung; * in ſtatu — 88 8 de judicio ſuo in- 
| de audiend, &c, n 
| Regi. Dom' Regin apud W zren tam 
3 qui ſe 8 de deen pre Marcus Steward per attorn ſuum 
_ pred, t quia cur Dom * hic de] licio inde reddend 
nondum advilat', &c. Ideo dies indo dat eft tam pref. Gil. 
berto qui ſequit, 2 quam quem pref Marco Steward 
25 a die 8. Martini in 13 dies m' Regin ubicung 
&c. in ſtatu quo nunc, &c. de jade ſuo inde audiend, & 80 
| 2 qudem 15. 8. Martini, * Regina ap 
Welſtm', ven tam — Gilbertus Gerrard, qui ſequitur, 
quam pred Marcus Steward per attornat' ſuum pred': Su- 
per quo viſis & per curiam bit intellectis — wh & ſingulit 
pPræmiſſis maturaque — inde habita, ſervient die 
tz Domina Reginæ legem ac i Reginæ attornat ad 
| Manus Reginz bocconvocat', & preſent”, — eſt, qdꝰ dictum off 
Tp reſtituar” cium dic̃ti ſervientis ad arma io _ dir Dom' Regina 


ich. coram 


| Rlvolemper g tetent eidem Marco reftituat) Faced pu 3 Steward 
= 1-2 %. Ad exercitiu' & occupation officii o amotus fuit, 
= una cum vadiis& ſeodis inde eidem do deb hops 


— 2 — 
2  kuculqz parmehs 
| Reginæ © q 
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gan Mich. 8 Jac. Rot. 3648. 


NJ Replevia between Nalßph. Sichmel Plaintiff and Jahn , prownt 161 
5 — Defendant, the Plaintiff declared of taking his l Browal, _ 
Cattle vi. Sheep at Curririvel, in the County of Samer- 153. 
, in a Place called. Hilield Clos, the Defendant made | 
Conuſance as Baily to Margaret ,- becauſe the 
Face where, was the; Frecheld of the ſaid Margarer Pod- | 
i, for. Damage feaſant, Sc. In bar of which Avowry the | 
Paintiff ſaid, That before the ſaid Margaret had any thing l 
the Place where, one Thomas Wiſe Eiq; was ſeiſed of the R 
Manor of Hampenbriage in the County aforeſaid, w 
the Place where was Parcel, and that the Place where was 
ltmiſed, and demifable by Copy of Court-Rall, Ec. for 
ang two, or three Lives; and that within the ſaid Manor, 
here was, Ec. a Cuſtom, Quad ille vel illa gui vel gue, pri- 
12 ima naminat fares in tali Copia, ſnhould have 
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=... Margaret Podger's Caſe. PIA N. 
% Dicknel the Pl, by which he entred, and put in his Cart] 
£95. and averred * Life of His. The e 
econfeſſed that the ſaid 7 ho. was ſeiſed of the Manor, and 
that within the ſaid Manor there were ſuch Cuſtoms, as tho 
Pl. in Bat of the Avowry had alledged and confeſſed alſo 
the Grant made to ohn Podger, Hlis. and Mary, prout, c. 
bur Further faid, That the faid 7. Pudger of the Place where. 
£96. ſo being ſeiſed, the ſaid Tho. Wiſe Lord of the ſaid Ma- 
nor, anno 2.3 El. by Decd indented and inrolled in the Chan- 
cery, according to the Stat, for 461. 13 5. 44. bargained and 
ſold to the ſaid F. Poager, the Place where, £9c. to have and 
to hold to him and his Heirs ; by Force of which, and of the 
> Stat. of transferring of Uſes into Poſſeſſion, the ſaid . Poager 
1 Ys ſeiſed of the Place where, Oc. in Fee, and the laid oby 
0 


ſo ſeiſed, the faid . Wiſe Menſe Mich. anno 23 El. levied a 
Fine gome ceo, Oc. of the Place where, Cc. to the ſaid Joby 
By Poder and his Heirs with Proclam. according to the Stat. of 
(#) 4H-7.C-24+ (a) 4 H. 7. and afterwards anno 39 H. F. Podger died ſeiſed, 
-- __» after whoſe Death it deſcended to Marmaguke Poager his 
Son and Heir, who thereof an- 4 Fac. levied a Fine to Collins 


/ 


8 2 -r, ENTS 


A . the Heirs of the ſaid Marmad. but this Fine was not pleaded 


3 19221. the pl. centred into the Tenements, and __yy = Gon 
of the lai 


bk. 3 lot. 6. Oc. and that 10 Years and more after the 
I .1 


voy. | 

Palmer 255. 

Golds.171,172. 

Plowd, 360. b. 4 

371. b. 

4 Co. 125 b. 

3Co. 77, b. 78. 
2525 86. b. 8 J. a. 


* — — 
- 
— 


72. pl. 3.133. 
2.186. pl. 68. 


is Fobn Podger, Bleak: in the Remainder might ents 
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granted by Copy at Will, Sc. as it was reſolved per totam Cu- K, 43, 44- 


between () Thormon and Lucas for Lands in Lamperh, In O Beal 62, 
the County of Surry, which began 9 ' 726. Reg. Rox. pig 164,166; 167. 


bar 1 | 
Pop. 44, 128, 
« 42s - 


Lir.-ſe4.:76, 
60. a. b. 


Int. 517. 
Winch tà22. 


he d 
g are, Aud ſaving to every Perſon, &c. Cr Car. 4 
Tale Claim or Tntereſt, within five Tears after the Procla: br. Tail. 3. 


makes not and! or Claim within five Years; he ſhall be bar- Cr. 2 50, 61, 


Nl 0 = 4 but greater "Miſchief, Vexation and Trou 


the — 


— 


Tum in the laſt Term, upon Evidence to a Jury in Treſpaſi, N db,367,36% 


Vide, Heygon's Caſe tm g be zd Part of my Reforts f. 1. 2 ly, * 12 2: 


x - il 


ſich Right, Claim and Intereſt, &c. ſo that they purſue their (4) Br. Fine 1. 


ted, as it wes refolved in Safin Caſe in the 5, Part of My Ploud. 374.2 # 


w 
= - 


2 | Margaret Podger's Caſe, . Parr N. 
duese in ſuch Caſe torhe Leffor 
| Forfeicure, £50. ax for the Hazard of 

- CaloofCo 

* | Pybolder 


) z And. 176. 
k.Cent.2.53. 
1 ou. 7, 


inch. U 
7 1 


2 Co. 17. 4. 
1.224. Þ. 
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d. ons, and 5 Years paſs, as well the Leſſor as the Leſſee is barred 

by their Non-claim, and the Leffor ſhall not have 5 Yearsaf- 

ter the Years expired. So if Copybolder for Life, or in Fee 

61, de ouffted, and the Lord diſſeiſed, and the Diſſeiſor levies t 

(c) Er. El 220, Fine with Proclemat. and 5 Yegrs paſs, as well the Lord a; 

1544 - the Copyholder is barred, and the Lord in ſuch Cafe ſhall 

panes zu. not have 5 Years after the Death of the Copyholder for Life 

1 Leon, 10. And the Reaſon of theſe Differences ariſes upon the Wordy 

Se- Car. 157. of the two Savings in the faid Act of 4 H 7. the firſt Saving 

en is, Saving to every Perſon,&e. ſuch Right, Claim and Inte 

. 219. reſt, &c. ſo that they Purſhe therr Title, Claim or Intereſt ly 

3 Go, 78. b. way {4 Action, or lawful Enry with in five Tears, Cc. The 

eco Saving is, And ſaving t all other Perſons ſuch Ali. 

on, Right, Pile &c. as firft ſhall grow, remain or deſcend, or 

come to them aſter the ſaid Fine, &c. by Force of any Gift, 

' &c. or by any otherCanſeor Matter had or made 1 * the ſaid 

Be, The firſt Saving extends to thoſe who have preſent 

* Rights, and may immediately enter or have their Action t 

* recover the Lands, and therefore they are confined to 5 Yeats 

after the Fine levied. And the cond Saving extends to thok 

who at the Time of the Fine leyied, can't immediately have 

an Action, not make an Entry, but in futuro, and therefore 

they r cs 77 Pl thas their AS Gap 

4) 1 Jon. 569. Accrues. Then when (4) Leſſee for Years, or Ten t by Copy 

Oc. for Life, or in Fee, is ouſted, and the Leffor or Lord 

diſſeiſed, the Leffor or the Lord may immediately have f 

2 other real Action, and recover the Land, and there: 

8 they are within the firſt Saving, and by Conſequenct: 

if they do not. purſue their Achion within the five Yew 
3 after the Pine levied, they are barred for ever : 4 

: with. they are not within the ſecond Savin cauſe tas 

... Leffor or Lord has a preſent Action and Remedy, 2nd 

therefore he is out of the ſaid fecond Branch, for tit 

Action, Oc. doth not accrue firſt to him after the Fin 
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ed I 
ld althio' = () Stranger can't of his own Head efiter in the () Cr. El. 37 
Name of hit who has right to avoid the Fine without com- . 37 


mand precedent, or Aﬀenr ſubſequ within the 5 Y a 2 
@ it was refolved in the L. Andy's ſe, M. 338 39 H. Co.Litzos.b, 
in the K.'s Bench, where the Cafe was, that the L. ) Au. SUE E161. 
ly being ſeiſed of certain Lands, an. 6 El. levied a Pine with Ar 4047. 
Proclamation; and within the 5 Years a meer Stranger, who Pcph. 16. 


hid not any Right or Intereſt in the Land comprized within CHE oo 
the Fine, made an Entry in the Name of him who had Riga . 
vichin the 5 Years, without any requeſt or command 7 'Þ - 
&ntor Aﬀent ſubſequent within the 5 Yeargchat this Entry 

ſhould not avoid the Fine, for the Saving in the ſaid Act has 

1 the Purfuit by way of Action or awful 5 

w bim who has n either by Command precedent or AE - . 
Ent ſubſequent within the 5 Years, (c) omni enim fatihabi- ( co. Urte 
tit rnrotrabitur & mandato æ 2 And of ſuch O. 180. b. 20. 4. 
pinion were all the Juſtices of the Serjeants Inn in Hebt. . . 278. 
fireet, as Popham Ch. 1 openly reported in Court, 172 50. |» - wh 

the Opinion in 31 H. 8. Enry eable, Br. 123. Jide a5 ” * 

Ez. Releaſe 8. (4) Guardian by Nurture or inSocage may en- (4) Cr. El. 132. 

kr in the Name of the Infant who has Right of Entry, and Moor 22 — 

that ſhall veſt rhe Eſtate in the Infant, without i Com- 2 | 
7 or 1 5 2 is gy * 77 <a (e) Br. Seifin - 
W117.12.8. 11 AJ. P. It. & 26 E. z. 62.8. E. 50. 
It (g) he in the 55 expectant upon an Eitare for rl 
Life or Tears, or the L. of a Ten t by Copy, Sc. may well, Br. Seiſin 2 1. 
mithin the faid AR, enter in the Name of the Ten't for Life, (g) Carter 33. 
Leher tor Years, or Ten t by Copy, and in his own Right, to 
hen well their own Freehold and Inheritance, as the ſai 

puricultar Intere ſts, ſor the Leffor and the Lord are nor Stran- 

F for they are Privies in Eſtate, and as the Entries of thoſe 
perticularTen'ts ſhall avail the Leſſor and the L. in ſuch Caſes 

lt the Privity of their Eſtates, ſo the Entry of the (h) Leſs (#) Canerys. 
or the Lord in fuch Caſes in the Names of the particular 

ets ſhall avail them for- the Privity of their Eſtates, and * 
if the Salvation of theit ſeveral Rights without any Nr 
mcedenr, or Aﬀent ſubſequent For in ſuch Caſe the Lei- 
wor Lord purſues their Title and Claim which they have” 
te Inheritance by lawful Entry within the; Years, but 

eck not he who is a meer Stranger, who has not any. 

Kipht, becauſe the Saving annexes the Entry to him w 
Right, Ve. as is aforeſaid, _ 3 

fs to the 2d Point, It was reſolved per totam Curiam-: 

That no Fine nor (i) Warrantry ſhall bar any Eftate in Poſ-*,; 1000.55. 
wn, Reverfion or Remainder which is not deveſted 877 $ 
id put to a "Right; For he Who has the Eſtate or FH 527 b. 
* in him cant be put to his Action, Entry or 1 And. 9 
am, for he has that which the Aktion, Entry or * 

un would veſt in or give him. 2. When the 


Id made the Bargain and Sale by Deed indented and 


* | * 
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Masgaret Podger's. Caſe: | Parry IN; 
dorolled ta eh Pogger,that did not deveſt the Efltateof them 
> inRemain 45 55 divers Reaſons: 1, Becauſe the Lord ddt 
' » which hemightdoby Lay, andthe Copybolder accepted that 
 ** © which ne well might: 2. The Copyholder was in lawful Po- 
een, and was only paſſive inthis aſe,and not active; and by 
Acceptance he who is in lawful Poſſeſſion, by Force of a parti 
Free N cular Bſtate, can t deveſt the Eſtate of him who has the Free. 
eee, hold or Inheritance. And therefore if Ten'tfor Life (a) ac 
Dy a8: p.. cepts à Fine of a Stranger, come ceo, Cc. it is a Forfeiture, 1 
1ModRep. 117. F. 5, but it does not deveſt the Eſtate of him in Reverfion 
RET) 653 or Remainder. +. J. Podger the Barginee was in by Force 
I Rol.852, of a Bargaio and Sale by Deed- indented and inrolled, by 
— 4 Force 0 the Stat. of 27 . 8. of Inrollments, and An Act of 

| Parliam; never does a Wrong; and 2388" 77 the Ch. Juſk, 
1 a Caſe Which was adjudged Prin, 31. El. in the Exche- 
— 3 r, between the Q. and the Lady (5) Greſbam, late the 
1 Leon. 89, 90. Mg of Sir Tho, Greſham Kt. which was ſuch, Sir Tho. Gre 


- * 
9 * 4 
4 


- — 


Ven. 156. hams being ſeiſed of the Manor of Milebam, Caſtleacre, &t. 
1 Sav. 6s. in the Count f Northfolk levied à Fine thereof to A. Strin-' 


0 
= and Phil. Cely. an. 12 El. to Uſes declared by certain 
©"... Indenitures, e. to the Uſe of himſelf and the Lady Anne his 
Wie, and their Heirs (for ſo it was in Effect, for there were 
ders particular mean Eſtates limited, but they were all 
© > Zeither< determined; or never came in efſe)-with Power of 


«+ © ©. \, Revocation, (contained in the faid\Indengures limited, ) that 
ISI 2. Creſbam ſhould pay 5 . to Stringer and Cely, u 
__*  - . tothe Heirs of Stringer, that then the Eine ſhould be to the 


Ile of Sir Thomas and his Heirs ; and afterwards the ſaid 
Sir Thomas levied a Fine; az. 13. El. to the ſame Conulees 

of the Manors of N. F. Ec. in the Counties of York, Derly, 

Oc, to the ſame Uſes declared in another Pair of Indenturs 

with the like Powerof "Revocation upon Paym. of 405. at 
s containedin the other Indentures mutatis mutsndis ; us 
afterwards the ſald A. Stringer died; and afterwards the ſad 
Sir Thomas paid one Sum of 40 5. to Cely, and to the Hein 
f ringer, for Revocation of the Uſes raiſed upon bot 
the Fines ; and this Payment was teſtified by an Inſtrument 

in Writing under the Seals of the Parties hy good Advice 

dis Sir Thomas was perſuaded, and N e raiſed d 

vers Uſes and Eſtates of divers Minors held in Capite : An 

after Wards Sir Thomas died, after whoſe Death, viz. Hil 

23 Ellis. by the Opinion of the Juſtices it was reſolved 

- "That the Uſes were not revoked, but that the K 
d vocation was utterly wic, becauſe two ſeveral Sn 
of 60 f. ought” to have been rendred, and not 0 
..- © Sura of forty Shillings, for they were ſeveral Indentu 


: 


Ss and ſeveral! Manors, c. and could not be fatisit 
7% - with one Sum, Wherefore all the ſaid Manors accrued * 
F | 


> FS -» 8 


9 


id = | * F , £ K 74 
paar DC Margaret Podger / "Caſe! 105 
Lady Gm by Survivor. And afterwards the faid Revd- — 
cation Was enacted e to be good add ſufficient by 
un Law, by a private Act öf Parlament, made ½ 23 SY FT AS | 
And becauſe the ſaid Sir Thomas had by Todetitires of Oh" t e. 
antes rafled new Utes after the ſaid ſuppoſed" Revdeatilnœ rn 
of divers of ae ſaid Lahde heſd in Caprre, tè Lady Gre. 
ſham was called by Proceſs into the Exchequer, to anſwer 4 

Fine to the Queen for the ſaid (a) Alienation of the ſaid (a) Savil65. 
Manors, being held of the Queen in Capite, without Li _ 
cee, becauſe now the ſa d new Uſes raiſed were good, and 

a the Manors paſſed according to the Limitation of them, for- 

o WH iſmuch as now the Revocation was by Authority of Parlia- 

by ment adjudged good. But becauſe at the Time of theDeath of 

Abe faid Sir Thomas, wh ich was before the ſaid Act of 23 E.. 

il. WH the Lady Grepam was diſcharged by Survivor, and eve 

de. Alienation without Licence, implies a Wrong and a Treſ- 

be and an Act of Parliament, to which the Queen, and all 

re- Subjects are Parties, and give Conſent, can't do a Wrong; 
& br this Reaſon the Lady Greſham was diſcharged of ihe 
Pues for the ſaid Alienations, which had upon the Matter 
ain WJ their Eſſence by, Means of the ſaid Act of Parliament. 
his As to the 3 Point which did not tend directly to the 
ers Conclufion of the Caſe) it was reſolved, That after the Bar- 

all WT gain and Sale Elisabeth could not enter, for her Eſtate was 
of WI t0.commence. in Poſſeſſion after the Death of the faid Fobr: 
hi; y the faid Cuſtom : And fo if a Copyholder for Life, where 
o W:-tbe Remainder is over for Life, commits a Forfeiture, he 
he BY in the Remainder ſhall not enter, (5) but the Lord, and be (1 Ns 503. 
.:4 l cetain it during the Life of him who committed the | | 3 


* 


QA 5 2 8 ow, 


| 1 joncsZ29. 
{ces WY: Forfeiture, but that ſhall” not (c) deſtroy the Remainder, 1 Saund. . 
ent an expreſs Cuſtom in ſuch Caſe.” And Ten't by Co- ow 2 
ures tor Life, where the Remainder is over, may (4) ſurren- 0s ORG! 
er to the Lord, and he in Remainder ſhall nor enter till af. 1 Rol. 509, 568. 
ter his Death, for his Eſtate is to commence in Poſſeſſion Cr. El. 598.875. 
N mortem, and no Incident of the Com. Law belongs to Moor 4. con. 
him, unleſs by Cuſtom. And the Ch. Juſtice ſaid, That a Noy 42 
Surrender of Copyholds is not to be compared to a Surren- Nel. 1. 
&rarthe Common Law; for if a Copybolder in Fee ſur- © * <%-593- 
renders to the Uſe. of another for Life, no more ſhall paſs 
tom bim than ſhall ſerve the Eſtate limited to the Uſe, - 
md he who made the Surrender ſhall not pay any Fine for | 
[0 Readnhicrance to the Reverſion, for that continued al- (% 1 Rol. 5os.. 
Wye in him; and the Chief Juſtice further. ſaid, 
That he conceived, that if the Lord in the Caſe at Bar 
bad charged the Inheritance of the Copybold, tbat : 
John Poager ſhould not hold it 1 during his Life, for M 
C pe, # r rhe | 
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In Communi Banco. 
Meriel-Treſham's. cu. 
II Brokesby and Anne Vaur Adminiſtrators of Hen- 1 Brownl- 51. 
1 ry Yaus Eq; brought an Action of Deb# against Me- Co. Ent. 151. 
nel Frebaw Aldminiftratrix of Sir 7 homes Team Kt. on 5. c, 
7 od of 60c L. made by the ſaid Sir TA to che faid Bridg. $0, $1. 
een; Mail a. 25 Zis. Which les began 7rin, 
1255 Nit. 917. The Defendant (4) pleaded, That. the (=) Bridg. to 
id Sir Thomas 77 and Francis his Son, 1 J er. 
6; Reg. B. before the Barons of the Exchequer ro juſto 
e debito recognover| ſs debere dicta nuper Regine 
C4, Solvend' in Feflo Santti Mich Archangeti next follow- 
ph; And * 72 3 2 his Son - 
ulit an. 3 Reg. 7 ac. acknowle a ZANCE in 
the Nature of a Statute, before the Cord Auderſon Chic 
Juſtice of 2 to John 3ruduet in 800 l. to be 
paid at the Feaſt of St. James next following, Pro juſto iP 
vero debito : And that the ſaid Sir 7 hows and Fraxcts his 
| don, Sc. 16 Decemb. an. Regni difte nuper Regine . 4 
- WH *<knowledged another Recognizance in the Nature of a 
Statute Staple before. the ſaid Chief Juſtice to." For AMbor 
| Alderman pf Zong. in 1000 l. ſolpend eide Foban-pro guſto - 
's vero-debito, ſoluend in Fefto Natalis Dom fun proxm | 
en And that the ſaid Sir Thomas 16 Sept. an. 45 N. 
Rx. before the ſajd Ch. Juſt. acknowledged another Recog- 
bizance in the Nature of a Statute Staple to Anne *. * 
1000 . pro juſto £9 vero debito ſolvend in Feſto Natal Dom 
Herim ſequen': And GY Recognizance of fuch Nature 
: | 4 5 . | 17 * 
( | | | a 1 | * 


* 2 
9. 
DE, 

: * 


91 Rol. 922. 
(4) 1 Browal. 
51 


Swinb. 330. 


1 


| (9)Bridg, 82. 


(e) Bridg. 80, 8 1. 
lenk. Cent. 274. 
Cr, fac. 9. 

Cr. El. 363. 
Moor 752. 

1 Rol. 925, 

1 Rol. Rep. 405. 
Sw inb. 370. 

1 Bulftr rot. 
2 Leon. 212. 
Goldsb. 142. 


- 


(4h i Brownl. 
49. 

2 Saund. 49 
Moor 705. 


am of the 


2 | A | 
aid ohn Brudnel the ſaid/4001. of the principal Debt, in 
4 full' Diſcharge of the ſaid Rec 
400 J. the ſaid 7. Brudnel in full 


"—_ * * „ 4 
_ 2K * PP " a a A f * 
A OY r* TI 2 * .* . Y 
\ = 


"Metiel 'Frehdam's- Caſe. Pixx N. 
17 Dec. ann. 2 Reg. Fac. to hn roland in 1000 l. proj 
vero debito, . Feſto Natalis Dom tunc — 


fſeguen, and pleaded that ſhe had fully adm iniſtred, & qu 
i ſa nulla habet bonus ſeu catalla que" ſuerunt ejaſaem The. 


mi 'Treſham tempore mortis fue in manibus ſuis admini. 


ſtrand", nec babuit die impetrationis brevis originalis pred' 


nec unquam 75 freterquam bona & catalla ad valenti. 
Debt to the King, and of every of the ſaid 
Recognizances, and averred that all the ſaid Recognizances 


remaim yet in Force, & quod ipſa nulla alia ſive plura habet 
boria & catalla que fuer' pred” Thomæ Treſham tempore 
mortis ſua in — is adminiſtranda praerquam bong 
& catalla que non ſufficiunt ad ſuti faciend pred” ſeparalis 
debita eiſdem Dom Nei nunc, Johan Brudnel, Johan 
Moor, Annæ Offley, & Johan Ireland Je debit' ſi 

adict ac que eiſdem debit” obligat & onerabilia exiſtunt, 
&c. And the Defendant (a) av that neither the ſaid 
Sir Thomas in his Life Time, nor the ſaid Adminiſtratrix 
after his Death had paid the ſaid Debts, Sc. The Plaintiff 
replied and ſaid, That as to the ſaid Recognizance of 800, 
to the faid bn ZBrudnel, that the ſaid - we 2 was 
made pro ſecuritate ſolutionis:400 l. &c. and that the Def. 
frer the Death of the ſaid Sir Thomas, paid to the 


nirance of 800 J. which 
| Diſcharge of the ſaid Re- 
cogniz. of 800 l. here. then () received. And as to the ſaid 
1000 J acknowledg d to the ſaĩd J. Moor, that the ſaid Re- 
cogniz, was made pro ſsouritate perſormationis quarundam 
(c) convention in quadam inuentura tripartita geren Dat 
25 Decemb” anno difte nuper Regine 45. ex arte iſſiu 
T home perſormau & ciſſladiend, which were all perform- 
ed, and none of them broke: And as to the faid Recogni- 
zance of 1000 l. to Aune Offeley, that the ſaid Sir 7 howas in 
his Life-time had paid the ſaid 1000 J. to the faid Anne, H. 
and as to the ſaid 1000 4. acknowledged to I Treland, that 
the ſaid g ir I homas had alſo paid them to the faid 7. Ir 
land, Cc. qwadque- ſeparales rectgnifiones præd, &c. fit 
ut preferiur ſeparatim recognite per fraudem & (4) covi. 


nam ip Mericlle, & ea intengione ad ipſus Helenam & 
Annam Vaux e debi to 


ſuo pred defraudand minime ext 


x Jones 91, 92. fe, ar” nom cancellat aghuc remanent : And further the 


Plaintiffs laid; That the ſaid Meriel the Day of the 


- Writ. brought, f. 14 Febr. anno 6 Juc. Reg. had divers 


Goods and Chattels, which were of the ſkid Sir 7 homas the 
Das of his Death, in ber Hands to be adminiſtred, to ſatis) 


. the 
. N. 42448 
75 h ” 

\ 84 


3 7 


3.8888 


2 
— 
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. 4 ” 233 
Rar i Menel Treſhim's C. 
che Pls debt, preterg bons & catall ad walent” pred" 100, 


pred' n Regia in forms fr ed” recognit', c. upon which 


Def.'s and Fl.'s counſel at the bar in ſeveral terms; and the 
Def?s counſel conceiv'd that the replicat; was mfufficient, as 
well for the manner, as for the matter: concerning the man- 
ner for 4 reaſons: 1. Becauſe the Pls. in their replicat. have 
aledg'd, that the ſaid recognizance of 860; tothe ſaid John 
Brudnel made, was pro ſecuritate ſolutionis 400 l. c. and fo 
have taken a bare averment againſt the recognizanct᷑, which 
"js matter of record, for Sir T homas by the ſaid recogtizunce 
acknowledges himſelf to be ehilebred to the ſaid 7 Brndnel 
in$00/. to be paid ſuch a day, and the Pls. have alledg d that 
it was made for ſurety of the paym. of oo I. but the Pls. ou ht 
to have ſhew'd that there was a de fear ance made by deed for 
the of 400, Cc. ſor a recogniz. may be defeated by 
deed in writing, but not by bare agreem. 2. The like exception 
vis taken, becauſe they have alledg d, that the ſaid reco Iz, 
the ſaid . Moorwasmade proſecurit ferfermat' quart 


the Def. fa demird indaw.” And thi eaſe was argy'd by the () Budg. 81. 


(5) Co. Lit. 


convention ,&6.3.1t ſuch general pleading ſhould be admitted; 393: a. 
yet it ought to have been ſhewed when the 4001. were to be (*) Cr. Jac. 626. 


3 it doth not appear whether he paid it at the da 


I Brownl, 30. 
J. (4) Moor 299, 


re the day, or after the day; for replicat. ought to contain 3583, 678, 752. 


convenient ( certainty; ſo that it 'may appear to the court 
dba the Pl. has cauſe of action. 4. Where they alledge that the 
recopniz. to the faid J Moor was made for per * of cc 


El. 102,216, 
32% £00 
}$,922. , 
der form: of cove- 1 Browal. 33. 


waits, and that none of the cove'nts were bro e they ought to 0. 80, 116,117, 


hure traverſed, e. that it was not acknowledged, (c) yro dero & N 
juſto debito,” for that was expreſly alledg'd by the Def. in the 2 


Brownl, 81, 


ber. As to the matter, the Def.'s counſeFconceiv'd the replicat. 8 9 5 
inſufficient for 2 rea ſons: I. Becauſealtho'Z. Brugnel had ac 3 
repted 400 /; in ſatisfaction of the Stat. of 800 / yet in law the Godb. 29. 
at, remains in force, and he might ſue execution againſt the 1 Leon. 320. 


Def. upon it when he would, and therefore, if ſhe ſhould pay 1 Leon. 188. 


lebts by-ſpecialty before this debt of record the Def ma 


1 Rol. 931, 
be 1 Sid. 347,397, 


1 
changed by a f Devaſt, and therefore not only her own lands 358.412. 
aud goods, but ber dody alſo will be ſubje&t to execution 1 i 
Nen the ſaid recogniz. of 800 J. And it was faid, that this cafe 3200. 


it bar differs from (e) Turnor' caſe; * by me in the 8 2. 
furrofmy Nyp. f. 132. For there Hillot w | | 


Saund. 403v\ 
o had the judgm. not —_ 


only 234 yo 60d. iu Plenam fatisfatt'85 eronerationem of the Carter 2. 
Judgm. of 1001. £7 obrulir & aabuc Mertad reiaxand, c. vel , Font. > 
ucognoſtend' ſarisfattion' incur”, &c/and that the Der Aetep- Allen 59. \ 


e & ea intentione ad defrau 


dand & decipienm pred Bd" Stile 54,55.) 


Turnor, Sc. de juſto debito ſuo cogu ſati fut tionis, c. Aiſtulit Velv. 29, 196, 
© abus differr, ec. but in the eaſe at bar it doth 2 e 


Wit the ſaid Fob Frudnel ever offered either to releaſe, 271. 
r acknowledge ſatisfaction, c. for then d 
hen in the defendant, as it was in Turnorg Cafe, but 92. 


4 


Cr. Jac. 27 


efault had I 


„ (R. Coll 
fion 23. 


0 1 Red ans 
| — 530. 


Meriel Treſham'r Caſe: PART N. 
in this caſe ſuch default does not appear to be in the 
2. the Pls. in their replication aver, that. the ſaid —.— 
ces remain not diſcharged by covin of the Def. c. to the 
intent to defraud the Pls. of their Debt; and ſhe alone cant 
commit covin, for covin ought to be betwixt two, and there. 
with agrees 39 H. 6. 19. 4. I. where in Deb; by the Prior of D. 
inſt Hugh Lacy, the Def. pleaded foreign attachment in 
Tous. at his own ſuit; the Pl. would have averr d, that the 
Plaint which was affirm d by the ſaid Hugh again the Prior, 
was to make the Prior loſe his debt, and there Priſot Chief 
Juſt. ſaid, as to the (a). covin it ſeems here that it is not to 
the Purpoſe, for the ſaid Hugh can't affirm the ſaid plaint 
by covin of himſelf alone; for covin ought to be betwixt two, 
Oc. And in P. C. in Tallois s Caſe, 54-4. it is held, that covit 
(according to the true definition of it) is a fecret aſſent de- 
termined in the hearts of two or more men, to the prejudice 
of ancther. And afrerwards the caſe was argued in Paſcb. 10 
57 Fd by the Juſtices z3 and judgment was given for the 
And in this caſe theſe points were unanimouſly reſolved, 
1. That the Def. s bar was repugnant in it ſelf; for firſt 
the Def. pleads, Quod ipſu plene adminiſtravit omnia bong 
& catalla gue ſuer pred” tempore 28 9 
ipſa nulla habet bona & catalla gue fuer" e juſa & ten. 
ore moriis ſue in manibus fitis amin ſtramd nec babuit 
dis impetrationis brevis originalis pred (I] preterg' bons 
£9 catall ad valeniiam of the debt to the K. and the ſeveral 
debts by the ſaid ſeveral recogni{. by which ſhe conſeſſes, that 
ſhe has ſufficient in her hands to ſatisfy them. And aftery, 
the pleads, 96 tf nulla alia five pura habet Bona ſtu caidll, 
que fuer" pred I bam temp” mertis ſus in manibus ſuis al. 
miniſty, preterg' bona & catalla, que non fufficiunt al 


ſati gaciend pred” ſefaralia debita, which is meerly, and ex 


diametro, repugnant to that which he had confeſſed before; 


mv Er - > 
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81 7 ; Meriel Treſham ' Cuſe. . PART IX. 
can't have Knowledge, 2 fo#Hdyi'in the Caſe of Fraud,whic 

2 may be in the Heart of one only, for if one by Deed wk 

3 4 fraudulent Gift of his Goods to diverſe” who know not d 

: it, it is Fraud only in him who makes it; and ſo it was 1d. 

jadged in Turnor Gaſe,” that Fraud may be in one, or 46 

a one Part only. And for as much as the Replication was gol 

* as to the Debt of 8001. to ohn Bruadnel, and the Def, his 
i eonſeſſed in her Bar, that ſhe has Aſſets to ſatiefy all the 

- Recognifances, for this Reaſon the Pls. ſhall recover their 

| Debt Ol. due by the faid Bond. And ultho of it ſelf ant 

(iSd. 21. ex vi termini, (a) Covinis agb to be betwirt two; jet 

when it is coupled with Fraud, which may be committed by 

one only, the Court ſhall adjudge __— Matter, and not 

upon the ſtrict Exymology of the Word; and if the Aqditi: 

on of Covin be in vain then the Court uught to adjudge upot 

the Word, . Fraud, which may be committed by one, & 

60 7 Co. 27. b. plerumg; dum (V) proprietas verborum attendit ſenſis oy. 

Calvin's Caſe. rigatis amitrirur. And the Chief Juſt. ſaid, quod ſape in Cap. 

tion juris ſuit digitus Dei; for the Def.'s Bar was altoge 
ther inſufficient . for the Def. has averred, That Sir 7% 

muas had not paid the Debts due by the ſaid Recognizances 

(0) 3Brownl.51, in hiv Life, nor his Adminiſtrator after his Deceaſe; but (e 
Swinb. 330. has not averr'd, That Francis who was jointly bound with 

him in all the Recogniaances had not ꝓaid them, whereby 

— the Bar was inſufficient. And if the Bar be /4) inſufficient 

Bod. pl. 69.50. in Matter, and the Writ and Declaration good and the Re: 

928 12 — ſuperfluous, without any Matter which impugns ot 
8 gab 2 s the Action, the Pl. ſnall have Judgm. as it has beer 

. 9 oſtentimes ruled and adjudg 94 ſuit conceſſum per tot Cir, 

| Cr. Jac. 133. and after wards Judgm. was given, and entred for the Pls. and 

8 * Execution awarded accordingly. Vide the (e) Point in Tir 

60 5 nor 5 Caſe, a good Judgment in theſe Days, where Exec 

tors and Adminiftrators contend by Fraud, and fubti! wal 

cunning Pleadings and Devices to bar Creditors of wary | 

and true Debts: and obſerve well the 3 Point reſolved i 

Turnors Caſe.” Nora Reader, At the Common Law; || 

there be Lord, Meſne, and Tenant, and the Meſne trul 

does his Services to the Lord Paramount, and yet the Lon 

diftrains the Tenant peravail for them, at this Time thi 

Diſtreſs is tortious, and the Tenant is not diſtrained in L 

fault of the Meſne; but in this Caſe if the Tenant pe 

. avail requeſts the Meſne to take his Cattle out of rh 
% NB. Pound, and pur in his own (F) Cattle in lien of then 

** 4 18. . or if the Tenant has replevied his own Cattle, a0 

Co. Lit. 100. a. | , - requell 
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dur Nn Meriel Treſham's Caſe. 171 
geſts the Meſne to join and acquit him, and he refuſes, 


M this Matter ex 5 facto, the Law will adjudge _ 
4 Tenant ravail was diſtrained in Default of the 


ſne, C) C. Ant. 22,29. 
Co. 23. a. 


r of i ind if in a Writ of Meſne, the M (a) ſhould _ R 

7 wot diſtrained in his Default, it ſhould be found againſt (48: Rep —_ 
bun, ocherwiſe the Tenant peravail will be in no Default, (0) ©) Br-joinder 
| the e nd will have Wrong, and yet will be without Remedy: 9 Co 2g. ow 
their WW And it is all one to t ie Tenant, if the Diſtreſs be wron e 
and tr rightful, if he ſhall not have {re oe .Vide*29E.4. (Ne N 7 
e 4. 17 E. 3.15. G4 . 7 (b) H. 4.18. 4. b. 12 (c) E. 4. f 1 e 
dy 1; (4) E. 4. 6. 4. b. F. N. B. (e) 136. By which i rer 0 BA 495, 406. 

d no: pears, That Judges in all Ages have endeavored to e ( 


Rule of W. 2. f in Execution, (F/ Curia Domini . 8 
ler defcere conquerentibus in Fuſtitia — N 2 loſt. 405,408. 
As ſuum cuique fribuere. | | 
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Dward Crogate brought an Acton on the Caſe againſt 

2 14 * E Robert vs 1 That William Winter 
3 2 Brownl. 55, Gent. was ſeiſed in Fee of the Manor of Townbars- 
= 6 ingham, whereof an Houſe and 2 Acres, and 2 Rods of 
Land in Townbarningham are, Sc. Parcel, and demiſed and 
demiſable by Copy, Sc. in Fee, for Life, or Years. And 
whereas the ſaid William and all thoſe whoſe Eſtate he has 
in the ſaid Manor with the Appurtenances, pro tenentibus 
Cuſtumariis ſuis pred' meſſuagi 2 dcr & 2 Rod terre cum 
fertin habuerunt & a toto tempore cujus contrarii nem. 
ria hominum non exiſtit, habere conſueverunt communian 
paſtur in quadam pecia paſtur cont” per eſtimationem ſep- 
rem acras vocai Townbarningham Common, jacen' in Town- 
barningham pred pro omnibus equis & vaccis ſuis levan & 
cubant, &c. quolibet an omni tempore anni tanquam ad 
pred” meſſuag, &c. r- and convey d a Grant by Copy uf 
Court-Roll of the ſaid Manor of the ſaid Houſe and Land 
with the Apputtepances to the Plaintiff and his Heirs, ac- 
cording to 5 Cuſtom of the Manor, by Force of which he 
entred, and was and yet is ſeiſed of the ſaid Meſſuage and 
Land with the Appurtenances, & præd Robertus machi- 
nans & intendens ipſum Edi. de communia paſtur ſis 
fred' in pred” pecia paſtur continent per eftimationem j acr 
vocat Fownbarningham Common, habend” minus juſte in- 
pedire & de proficuo ſuo inde totaliter deprivare, primo dit 
Maii, au regn' Dom Reg nunc Angl 7 equos, boves & vil. 
cas ſuas in pred peciam paſture, cont per eſtimat 1 act 
voc Townbarningham Common, poſuit & herbam ibid criſ 
cen: cus equis bobus, & vaccis ſuis depaſtus fuit, conculcs: 
off, Ncuaſuimꝑfit, with Continuance a præd rim die Maii un 
ſeprim 
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pixr IX; Robert Marys's Caſe. 
pared alt; ſelf SMich. Arch cunc prorim ſequen! per 
im Hum exiſtens per tot idem tempus tentns cuſtomar i- 
brad meffuag & 2 acr &: rod" terre cum pertin commu- 
| ſuam pred” pro equis, bohustE vaccis ſuis, in tam 
nö beneficial: modo promt ipſe præantea habuit, &c. per 
pur illua haber e non potuit, ſed proficuum ſuum inde per tot 
ee ami{it ad damm, Cc. 401. The Def. pleaded, Nan 
alf, and the Jury found, guod gnoad pcſitionem equorum, lo- 
num, 8 vaccarum ipſius Rob. Marys in infraſeript peciam 
Mur vocat Townbarningham Common, interius per fred” 
Rob fieri ſup poſit” dicunt ſuper ſacram ſuum quod pred” Rob) 
Morys non eſt inde culpabil , Prout, Sc. & quoad depaſiur', 
enculcation'E& confumprion herbe infraſeript in imraſerip 
s paſtur vocat Townbarningham Com. infreſtrit equzs, 
Mut, 8 vaccis per tempus infraſcript ꝓurator præd dicunt 
wer ſacram” ſuum, qa præd Rol Maryseſt inde culp & aſſid 
anna, &c. And this ples began Hill.) Fac. Reg. rot. 336. and 
zu oftentimes debated by the Serjeants at bar, and by the Juſt. 
the bench: And it was argued e artis Def. that the wrong 
found by the Jury is not the wrongWhereof the Pl. in his action 
i the caſe has complain'd ; for he has complain d of a misfea- 
ute, and they have found a nonfeaſance, which is againſt the 
N ſor he has declar d that the Def. poſuit averia ſua, Sc. which 
11 and a misfeaſance,and the jury have found, quoa non 
rep but that his cattle have depaſtured, &c. which 
wht to be by (a) eſcape, which is a nonfeaſance, and many () Godb. 185. 
lales were put on this ground. &. 5 
But as to that it was reſolved, that the action notwithſtand- 252 
bg that was well mainta inable; for the Judges in finding of | 
ed, rather reſpect the ſubſtance (+) than the circumſtance (%, Rd 11 
therefore in the caſe which concerns the life of a man, which 2 Jac..446. 
knore favour'd than any thing in theworld, Judges regard the Hob. 73,249 
kbſtance, and not the circumſtance : as if H. E. and C. are in- ks 2 
Med for killing J. S. and that A. ſtruck him, c. andthe o- a1 
len were preſent, abetting, Oc. And the jury find, that A. did 
bt ſtrike him, but that S. ſtruck him, and that the other a were 
preſent abbetting, Ec. this (c) is a good verd. for it is but cir- (e) Antea D 
aft. who ſtruck him, for in law it is che ſtroke of them all. a. It ges Fl. Cor. 
uvell obſerved, that the declarat. is, that the Def. put in his 
Utle 1 Maii, Sc. and that a præd 1 Maii they continued there 
the feaſt of 8. Mich, now the jury have found, guoad poſitio. 
non culp prout, Cc. which is the firſt day of May: but the 
n have found quoad depaſt conculcat, c. per ire infra 
Men”, ſc. a primo die Maiinuſq feſt S. Mich. they found him 
Jlity, prout: So that the Jury have found the continuance, &c. 
litheſame manner, and for the ſame time as the Pl. has alled- 
Fd; and the Pl. is a Granger to it, and therefore come theDef.'s 
ſte by eſcape, or otherwiſe, the conſumption of the graſs,and | 
the deſtruction of his common, that is the ſubſtance and 
ule of the action: And ſo it was adjudg'd, Hill.; Fac. in“ Poſt. 113. b. 
8 court, as it after appears. 2. It was objected | 


— 


. 


"oh = = 


Nobert Marys Caſe. PART! 
that one commoner ſhall not have an action ſor con ſumptiont 
the graſs, c. for then every other com ner might have au a 
0 1 Brownl. on for the ſame cauſe, and ſo actions for ſmall cauſes would beg 


2. multiplied, which the law will not permit; and for that Vl 5 
— "4 am's Caſe inthes part of myRep.f.12.b.0f a common,(b)chape 15 


1 Sid. 34. or church an action on the caſe doth not lie for nonfeaſance; 
- * divine ſervice, nor for a com. nuſance done in the“ highwy 
L. 50 . Vide (c) a j H.S. 26.4. 2 7. 4. & (4) 5 E. 4. a. Oc. where the law 
(5) LirRep 95- nies an actionto any one in particular, for avoiding infinite ad 
8 '47- ons in ſmall cauſes. | . 2 
Fr. Nulaace. To which it was anſweredand reſolv' d, that notwith ſtandin 
1, %% this object. the ſe) action lies for divers reaſons. 1. It is evident 
— Chimia 1. that a com' ner may take the cattle of a ſtranger () damapy 
le Caſe 5, 93. feaſant, as it is held in 24 E. 3.42.4. 46. E. z. 2 3. b. 15 H.). 2 40. 
Co. Lit. 56.2. 12. 5. which proves that ĩt is a wrong and damage done to him 
5 1 , and it would be a great miſch ĩef if the com'ner ſhould not hai 
28 — an action, for then all the feed might be taken, and eat 
Cr. ac. 445. many ſheep and other cattle, and with ſtrong hand there de 
*r 26. tained, till all the graſs is conſum'd, and likewiſe with ſtro 
2 Jones . hand driven out, ſo that F com ners could not take themd 
Cr. El. 664, mage-feaſant, or the cattle after the graſsconſum'd might 
2 1 +7- ſcape out and then by the argument which has been male 
* E. 2 b com ner ſhall have no remedy; and then the ) lord, or ohe 
15 Cr. El. 199. great man might at their pleaſure deprive thoſe, who have con 
( fa owl in their waſtes, of their com. there. 2. If the com ner has a fret 
#4 hold in his com. and the lord or others will feed or conſume! 
1 Rol. 405. © the graſs in the land where the com. is to be taken, thecom'ne 
w- =_ ſhall have 40% e; and by (H conſequ. the com ner in the caſe 
Ws. bar hovieg com. but at will by copy, ſhall have an action on il 
45 1 Brownl. caſe: As if a man has com. of eſtovers in the wood of another: 
xl. 466 fee, or for life, and the owner of the wood, or any other fellsi 
$45 s, the (i) wood, he whoought tu have the eſtovers ſhall have 
(i) 1 Brownl. /iſe, for it is a diſſeiſin of his com. F. N. H. 58, 59. and if heb 
** but a term in the eſtovers, he ſhall have an action on the ca 
n 9. Hill. 5 Fac, in Com. Bauco, Ew. HBurtolph brought an ali 
on the caſe againſt Rob. Kipping and others, and declared,th 
Hen. Gaudy Kt. was ſeiſed of an houſe and 100 acres of land 
Soxwood in Norf. and that the ſaid Sir Henry from time whe 
of, Sc. had uſed for him and his ten'ts of the ſaid houſeand |: 
to cut and take brakes in a piece of heath called Caronbil 
Sowood aforeſaid, for their fewel to be ſpent in the ſaid houle, 
to the ſaid houſe appertaining; and ſo being thereof ſeiſed d 
miſedthe ſaid houſe and land with the appurte nan. for term 
years Ec. by force of which heentred, and was thereof poſſ 
ed, the Defs. rn wa uon ignari cut down, and carted of 
way z loads of brakes in the ſaid place, per gd the Pl. could th 
have brakes for his fewel in 55 ample and beneficial mige 
ner as before, and as of right he ought, Sc. The Dei 
dant pleaded not guilty, and it. was found by verdi 
„ for the Defendant, and ke had Judgment according 
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r. Robert Marys Caſe. 113 
& For (4) every feeding by the cattle of a ſtranger, the com- () 1 Brownl, 
er ſnall not have an I iſe nor an action on the caſe,as his caſe 197+ 
but the feeding ought to be ſuch per quod the commoner, 
common of paſture, £9c. for his cattle, &c. habere non po- 
we, ed proficuum ſuum inde per totum id tempus amiſit, &c. 
Þthat if the treſpaſs be ſo ſmall, that he has not any loſs, but 
Wficient in ample manner remains for him, the commoner 
l not take em damage · feaſ. nor have any Action for it ; but 
ten tof the land may in ſuch caſe have an action. And there- 
if my ſervant is beat, the ( maſter ſhall not have an acti- (0 Brownl. 
Ar this battery, unleſs the battery is ſo great that byreaſon , ; UE" 1 
of he loſes the ſervice of his ſervant, but the (c) ſervant (c  Brownl. 
linſelf for every ſmall battery ſhall have an action; and the 748. 
aon of the di is, that the maſter has not any damage 
the perſonal beating of his ſervant, but by reaſon of a per qd', 
k fer ga ſervitium, &c. amiſit; ſo that the original act is not 
ſtecauſe of his action, but the conſequent upon it, vis. the loſs 
bis ſervice is the cauſe of his action; for be the battery great- 
ter leſs, if the maſter doth not loſe the ſervice of his ſervant, 
hall have an action. So in the caſe at bar, the lord of the ſoil 
Al have an action for treſpaſs done in the waſte or common, 
u immediate treſpaſs to him, be it greater or leſs, but the 
mmoner ſhall not have an action but by (4) conſequence, viz. (4) i Brownl. 
be treſpaſs be ſuch, per quod preſicuum communiæ ſud, 197. | 
amiſit, or that he could not have his common in ſo benefi- 
W manner as he had before. 4. In this caſe it doth not judici- 
Fappear tothe court, that any other has common there but 
fl himſelf, and therefore the colour of multiplicat. of ſutes 
ut tobe reſembled to this caſe : And it is true for a nuſance : 
de le) highway, without ſpecial damage, none ſhall have a (*)Co-Lit. 3. 
Inte action, for it is not damnum privatum, but damnum Jer 4 *y 
Wine and therefore it ought to be only puniſhed and re- Cr. ſac. 446. 
ned at the K. s ſute ; for a publick nuſance ſhall not be re- * 3 
ted at the ſute of a private party; for the damage is not pri- jones — abs 
but publick : But privarum damnum {ive nocumentum Cr. El. 664. 
W be reformed by theaction of the private party griev'd, and . INT * 147. 
Wine nocumentum at the ſute of the King who is the B. Action fur 
Kof the whole commonwealth : But a treſpaſs done to ma- le Caſe 6. 
[ommoners is privatum, and not commune ocumentum : Rr. Chimin 1, 
o it is adjudged in 27 Ap. 6. 4. preſentment was in a 4 f. J. 2. b. 
that Z N had encloſed ſuch lands, which ought to lie in Br. Action ſur 


mon for all the inhabitants of the town, Cc. ad commune le Cale 93. 
. Nuſaace 29. 
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growing in the ſaid Place called the Plains, per quod the N 


6402 Brownl. 
149. 

Co. Ent. p. pl. 8. 
Ant. 112. a. 


(5) Godb. 185. 


—_—. Caſe ſhould have an Action on his Caſe. 
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| Robert Marys's Caſe. PART UN | 
Bill in Tarlingford, in - Norfolk, and ribed to have Ml 
Common for 400 Sheepin a Place called the Plains in Tar. 
ling ford, as belonging to the ſaid Manor, the Defendany 
ræmiſſorum non gnari, with their Sheep did et the Graf 


uld not enjoy his Common there in ſo ample and beneficyt 
rr as he had before, and as of right he ought to ha 
to his Damage of 40 /. The Defendants pleaded Not guilty! 
and it was tried by N 7 rh before Sir ohn P bond 
Juſtice of England and found for the Pl. and he had Judy. 
ment and Execution. Hill.; Zac. Rot. 1427. in Commu 
Banco, Norf. George (a) England an Action 
the Caſe againſt this Ew. Cregate, and declared that, the 
Bp. of Mr wich was ſeiſed in the Right of his Biſhoprick 
of the Manor of Thurgarion in Norfolk, and that the! 
was a Copyholder of a Tenement Parcel of the Manor, ard 
preſcribed in the Biſhop, E9c. to have Common for the C 

yholders of the ſaid Tenement, for all Horſes, Cows and 
Logs in a Piece of Paſture in Baſingham, called Baſinghn 
Common, Sc. at all Times of the Tear, as to the ſaid T 
nement belonging, the Defendanr 77 drum non 18ni 
rus, put his Horſes and Cows into the ſaid Piece of Paſtun 
called B. per quod the Pl. could not have Common there i 
as ample and beneficial Manner as he had uſed before, & 
The Def. was to the putting in of his Cattle pleaded N( 

uilty, which Iſſue was found for the Def. and as to th 
Fating of the Graſs he pleaded, That the faid Piece of MW 
ſture called Ba/ingham Common, adjoined to another Paſty 
called an far: = io Common, in which the'Def. had Right! 
Common, and that theſe two Commons lay open the one 
the other,and claimed to have Common in Safongham 1 
mom for cauſe of Vicinage, upon which Common for cauſe! 
Vicinage Iflue was joined, and found for the Pl. Whereupt 
Judgment was given, and Execution awarded. In wi 
Caſe both the Points which now in the Caſe at Bar wer 
Queſtion were adjudged. 1. Altho' the Pl. declared ti 
the Def. put in his Cattle, &c. and it be found that he 
not put them in, but that they came in by (Y) Eſcape, 
the Pl. ſhould have Judgment, for the Eating of the G 
is the Subſtance. 'c)2. It was adjudged, That the Comm 
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We Lord Sanchar's Caſe, 


Iquifitio capt. ad ſeſſionem pacis Domini Regis tent. pro 
eite London apud Guildhall in civitat. London 

Mercurii viceſimo ſoptimo die Maii ann. regni Domini 
Wt Jacobi Dei grat. Angl. Franc. & Hiberniæ Regis fidei 
bal, Cc. decimo, & Scotiæ quadragefimo quinto, coram 
Ibo Pemberton mil. majore civitat. London pred. Steph. 
We milite, Johanne Garrard milite, Thoma Bennet mil. 
oma Lowe milite, Henrico Rowe milite, & Henrico 
agu milite, uno ſervien' Dom. Regis ad legem ac re- 
latore dictæ civitatis, juſtic. dicti Dom. 8 ad pacem 


t tate præd. conſervand. necnon ad diverſ. felon. tranſgr. 
de i malefacta in eadem civitate perpetrat. audiend. & 

and. affignat. per ſacr m Will'mi Palmer, Johan. Pem- 
Pe: n Ed. Biſhop, Joh. Harriſon, Will'mi Erbury, Thom. 


wlſon, Humf. Waterſon, Joh. Woodall, Zach. Healin 
Downes, Thomæ Eagles, Thomæ Dennys, Richardi 
flor, Meredith Broughton, & Radulphi Hanſon, pro- 
m & legal. hominum {de corpore civitat. prædict. qui 
at ſuper ſacr m ſuum prædict. quod Robert. Carliell 
kr de London Yeoman, & Jacobus Irweng nuper de Lon- 
pred. Yeoman, Deum pre oculis fuig non habenr', ſed di- 
' Q 2 abolic, 
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De Lord Sanchar's Caſe. Pix N. 


abolic. inſtigatione mot. & ſeduRt. undecimo die Maii anno 
regni Domini noſtri Jacobi Nei gratia Angliz, Franciz, & 
Hiberniz Regis, fidei defenſoris, &c. decimo, & Scotiæ qua- 
dragefimo quinto, apud London præd. videlicet, in paroch, 
Sancti Dunſtani in occident. in warda de Farringdon extra; 
+ Eondon pred. vi & armis, &c. felonice ex malitiis ſuis 
cogitat. in & _ quendam Johannem Turner adtunc NI. 
didem in pace Dei, & dicti Dom. Regis exiſten. inſult. & af 
fraiam fecerunt, & præd' Robert. Cariell quoddam torment, 
Anglice, vocat. a Piſtol yalor. quinque ſolid. adtunc & ibi- 
dem onerat. cum pulvere bombardico, & glandine plumbes, 
Anglice, charged with Gunpowder and one Leaden Bullet, 
uod quĩdem torment. idem Robert. Carliell, in manu {ua 
2 adtunc & ibidem habuit & tenuit in & ſuper præſat 
Johannem Turner adtunc & ibidem felonice, voluntar & ex 
malicia ſua præcogitat. ſagittavit & exoneravit, Anglice, 
did ſhoot off and diſcharge, & præd. Robert. Carliell cum 
glandine plumbea præd. e tormento prædicto adtunc & ibid. 
emiſſ. præfatum Johannem Turner in & ſuper ſiniſtram par- 
tem pectoris ipfius Johan. Turner prope ſiniſtram mamill 
ipſius Johannis Turner adtunc & ibidem felonice percuffit 
4 eidem Johenni Turner adtunc & ibidem cum glandine 
lumbea pred' e tormento pred. adtunc & ibid: emiſſ. in & 
9 præd. ſiniſtram partem pectoris ipſius Johannis Tur 
ner prope præd. ſiniſtram mamill' ipſius Johannis Turner 
unam plagam mortalem Jatitud. dimid. unius polliels, & pro- 
fundit. quinq; pollicium, de qua quid plaga mortali, pred. 
Johan. Turner apud London præd. in paroch. & ward. pre: 
dict. inſtant. obiit. Et quod Jacobus Irweng felonice, & ex 
malicia ſua przcogitat. adtunc & ibid. fuit præſenb, auxilians 
aſſiſtens, abettans, confortans, & manutenens præfatum Re 
bertum Carliell ad felon. & murdr. præd. in forma pre. 
lonice faciend. & perpetrand. & ſic jur. pred. ſuper fac n 
ſuum præd. dicunt quod prædict. Robertus Carliell, & J 
cobus Irweng 3 Turner apud London preg 
in parochia & Warda re & forma pred. felon. volut 
tarie, & ex maliciis ſuis præcogitat. interfecer. & murdn 
. veruut contra pacem dicti Domini Regis nunc coron. & dz 
nitat. ſuas, &c. Et poſtea, ſcil t, ad deliberation. gaol. Don 
ni Regis de Newgate tent. pro civitat. London prædict. 
d le Juſtice Hall ſcituat. in the Old Waily in paroch 
anfti Se pulchri in warda de Farringdon extra Londt 
dict. viceſimo tertio die Junii anno regni dicti Dom. f 
ſtri Jacobi Dei grat. Regis Angliæ, Franc. & Hibern. decill 
& Scotiæ quadrageſimo quinto, coram Jacobo Pembent 
| F 3 * ö T 
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reverendo in Chriſto 
p oma Fleming mil, Capital. 
tic, dict. Dom. Regis ad placita coram ipſo Rege tenend. 
Align. Edward. Coke mil. Capital. Juſtic. dicti Domini Reg. 
de Banco, Laurent. Tanfield milit. Capital. Baron. Scaccar. 
didi Dom. Reg. Chriſt. Telverton milit. uno juſtic. dicti 
Domini Regis, ad placita coram ipſo Rege tenend. aſſign. 
Don. Williams milit. alter. juſtic. dict. Dom. Regis, ad pla- 
eit coram Rege tenend. aſſign. 70h. Croke milit. alter. 
juſtic. dicti Dom. Reg. ad placita cor. ipſo Rege tenend. aſ- 
fign. Stepk. Soane mulit. Joh. Garrard milit. Tho. Bennet 
milit. Baptiſto Hicks milit. Franciſco Bacon milit. ſolici- 
tatore Dom. Regis general” Henrico Moumtaguc milit. uno 
ſeryient. Dom. Regis ad legem, ac recordatore dictæ civita- 
tis London, ac aliis ſociis ſuis juſtic. dicti Dom. Regis, ad 
cxolam ſuam præd. de priſon. in eadem exiſten. deliberand., 
affien, præd. Rob. Carliell, & Jacobus Irweng, ſub cuſtodia 
Edw. Barkham & Georgii Smythes, vicecom. civitat. præd. 
ad barr. ibidem ducti in propriis perſonis ſuis vener. & ſepa- 
ratim allocuti qualir. ſe de felonia & murdro acquie- 
ure yellent, idem Rob. Carliell dicit quod iple non poteſt 
dedicere quin ipſe eft culp. de felon. & murdro pred. ei in 
forma præd ict. impoſit. K felon. & murdr. præd. expreſſ. 
cogn. & ſe inde pon. in gratiam Dom. Regis. Et prædict. 
Jacob, Irweng dic. quod ipſe de felon. & murdro præd. ei in 
ma pred. im poſit. in nullo eſt culpabil. & inde de bono & 


milite, majore civitat. London 


malo pon. ſe ſuper patriam. Ideo immediat. ven. inde jurat. 


jurat. pred*: Super quo iidem Rob. Carliell & Jac. Irweng 
ſeparatim allocut. f 
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redi&. Robert, 


confideratum eft per eoſdem juftic. quod 
ewgate _—_ 


Carliell & Jacobus Irweng ad -gavlam de 


Ne 


unde venerunt reducantur, & eorum alter . gd. 


abinde ducantur & eorum alter ducatur-uſque ad locum exe. 
cutionis & ibidem ſuſpendantur & alter corum flpenta 
ney Kc. 
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Copia Indictamenti Roberti 
Creighton Armig. 


| The Lord Senchar's Caſe; 


Mall. I UR! præſentant pro Dom' Rege fuper ſacr'm ſuum 
, ) * — Rob” Calc nu 4 Lond! Yeoman, 
" Irweng nuper de Lond' przd' Yeoman, Deum 
dy non — ſed inſtigatione diabolica ſeduck 
udecimo die Maii anno regni Domini noſtri Jacobi, Dei 
"bel Ang!, Franc', & Hiberniæ Regis, fidei defenſor, &c. 
imo, & Scotiz xlv. apud London, videl't, in parochia 
danti Dunſtani in occident', in warda de Farringdon extra 
London przd', &c. vi & armis, &c. felonice ac ex maliciis 
fus r in & ſuper quendam Johan' Turner ad- 
ane & ibidem in pace Dei & dicti Domini Regis exiften', 
wultum & affraiam fecer, & præd Robertus Carliell quod- 
am tormentum, Anglice vocat' a Piſtol, valor” quinque 
klidorum adtunc & ibid' onerat' cum pulvere bombardico, 
& glandine plumbea, Anglice, charged with Gunpowder 
ad one Leaden Bullet, quod quidem torment” idem Ro- 
tertus Carliell in manu ſua dextra adtunc & ibid' habuit & 
emit in & ſuper ptefat” Johan Turner adtune & ibid' felo- 
lice, voluntarie, & ex malicia ſua præcogitat, ſagittavit, & 
exoneravit, Anglice, did ſhoot off and diſcarge, & præd' Ro. 
Culiell cum glandine plumbea præd e torment præd' adtunc 
& idid' emiſf. tum Joh” Turner in & ſuper ſiniſtram 
partem pector ipſius Joh' Turner 75 ſiniſtram mamillam 
phys Joh' Turner adtunc & "big? lonice percuſſit, dans 
eidem Jo. Turner adtunc & ib' cum glandine plumbea præd' 
e torment” pred” adtunc & ibm emiff. in & ſuper præd fini- 


am partem pector ipfius Jo. Turner unam plagam mortal 

kind dimid. unis polle & rofunditat' e. pollic de 

qu quid” plaga mortali præd' J. Turner apud Lond præd, in 

och & ward'pred', — obiit ; Et pred' Jac. Irweng, fe- 
4 


lonice 


kunt & 1 contra pacem dicti Dom Reg m 
. & ee ſuas: Quidam Robert Creighton ond 
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| The Lord waer, Caſe. Par IK 


Robert Carliel & 2 Irweng Dj Tarr + 
por 2 , in paroch & & ward 
, voluntar , ac. ex maliciis fn uis præco it' interfecs 


anctæ Margaret in Weſtm' in com Midd!' v 
pig. Deum p ræ oculis ſuis non habens, I oo ek di 
& ante felon & murdr” o Rok 
2 & Jacob. Irweng modo & forma d 
trat“, ſcil't, decimo die Maii, an' regni 7 unde ole 
Jacobi, Dei grat Ang], Franc, & Hibern', Regis decind 
& Scotiz xlv. præd' Robert Carliell apud predic? paroch 
Sanctæ Margaret in Weſtm' pred',in com' Midd! pred' u 
ſelon & murdr' præd, modo & forma præd' faciend' & pe 
petrand', malicioſ. felonic, voluntar, & ex malicia ſua j 
cogitata, incitavit, movit, 'abbettavir, conſuluit, & 
vit, contr pacem dicti Domini Regis nunc, coron & digi 
tat ſuas, &c. | 


Per Indiftaments Trin. 10 Jacobi Reg 
of "of . 
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The Lord Sanchar's Caſe. 


Ollert Creighton, Lord Sanchar, a Baron of Scotland, of wi. .... 
R his Malice prepenſe at Weſtminſter in the Coun n 
Middleſex incited rocured Robert Carliell to kill ohn 
Turner, who accordingly 5 himſelf with one 
James Irweng, the 11 of May now laſt paſt, killed the ſaid 
Turner michin the City of London. And the King 

his Zeal to Juſtice in this immediately ſent for the 
two Chief Fuſtices, and Chief Baron, and commanded 
there ſhould be ſpeedy Proceedi ainſt the Lord San- 
thar, according to Law. To which the Juſtices anſwered, 
That the Lord Sanchar was but an Acceſſory in this Caſe, 
and therefore he (a) could not by Law be convicted before 
the Principal is attainted; but if the Principal could be ap- (0 4 Co. 43.b 

hended, then both might be attainted with more Expe- 
tion than could be, if the Principal ſhould be attainted by 
Utlagary : Then it was asked how the Lord Sanc har being 
a ancient Baron of Scorland ſhould be tried: And it was 
uſwered by them, That none within this Realm of Eng- 
lard is accounted (Þ) a Peer of the Realm, but he who is | 
a Lord of the Parliament of Exgland; for every Subject (5)Co.Lir.x6.b, 
either is a Lord of the Parliam. or one of the Com'ns, and the Calvin Cage 
L. Sanchar was not a Lord of the Parliam. within this Kingd. 2 loft. 48. 


uad therefore ſhould be tried by the Commons of the my 3 =—_ — þ 


bs 4 
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| | 2 » Co. 15.Þ. 
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- _Calbvin's Caſe. 
| £0) Pitz. Pro- 


CENT 224. 


5 


70. 15. d. 
Calvin's Caſe. 
Co. 15. 
in's Ca 


d. Procurement in? 

ſe, try him in the King's Bench. And thereupon the King 
Br. Noſme de reſol ved that he ſhould not be committed to the Tower, but 
() 7 175 
23. 2. 

Calvin's C 
Dy. 360. pl. 6. 
Co. Lit. 261. b. 


Occaſion required, ſooner and eaſier examined than if he 
ſe. ſhould be committed to the Tower: And the King com- 
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vis. Knights, Eſquires, or others of the Commons; and 
therewith agree our Books, as well ancient as others, ( 
11 E. 3. Brief 473. 8 R. 2. („ Proceſs pl. ult.(c) 20 E. 4 f. 
4. 5. 20 Hl. (4) 360. Then the ST in what Court, 
after the Principal is attainted, the Lord Sanchar ſhould be 
tried. And the Juſtices anſwered, that foraſmuch as the 
was in Middleſex, it was moſt convenient to 


to the Priſon of the King's Bench, where he might be, if 


manded the ſaid Juſtices that all Things ſhould be prepar d 
for the legal Proceeding ; and that he would endeavour to 
cauſe not only the Principal, but others alſo who might dif. 
cover the Truth of the Fact, to be apprehended. And 
thereupon the ſaid Chief Juſtices conferred with the other 
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Juſtices of the King's Bench before whom the Lord Su- 
char ſhould be tried. And before them divers Queſtions 
were moved concerning the legal Proceeding in this Caſe, # 
KE Cc. 1. Upon the Statute of (e) 2 E. 6. c. 24. by which it is en- 
I lalt. 113. ated, as to this Point, in this Manner. And further be "Ft 
it enacted by the Authority aforeſaid, T hat where any Mur- WW: | 
der or Felony hereafter Dal be committed or done in one 4 
County, and another Perſon or more ſhall be Acceſſory or 4 


Feiony in another County, that then an Indictment found 


_ ephere ſuc 


committed or done, ithin the ſame County whett 


- tices of Goal delivery, or Oyer and Terminer, f 


after attainted, or convicted, to certify them whethe 


0. them. or any of. them directed, fbatl make ſufficient 
"Certificate in Writing, under 5 or Seals, N 


Acceſſories by any Manner of wiſe to any ſuch Murder or 


or talen againſt fuch Acceſſory, or Acceſſories, upon the 
Circumſtance of ſuch Matter before the Fuſtices of the Peace, 
or other 75 ices or Commiſſioners, to inquire of Felonies, 

| 22 Acceſſory or Acceſſories in any Man. 
wer of wiſe ſhall be committed or done, ſhall be as good ani 
effectual in Law, as if the principal Offence had been 


fuch Judictment ſhall be found: And that the Ft 


v of them, of or in ſuch County where the Offence of any 
fach Acceſſory ſpall be hereafter committed and done, uft 
Suit to them made, ſhall write to the Cuſtos Rotulorum, ( 
Keepers of the Records, where ſuch Principal ſpall be ber 


fuch Principal be attainted, convicted or otberwiſe Ache 
ged of fuch principal Felony, who upon ſuch Vritis 


1. — Fuſtices, whether ſuch Principal be attainte6 
ed, or otherwiſe diſcharged, or not. Aud afier „ 
8 a | 404 
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pare IN; The Lord Sanchar's Caſe. - 
tet o ſhalt have the Cuſtody of ſuch Records, do certify thas 
jb Principal is attamed, convicted, or otherwiſe diſe har 

1 of ſuch Offence by the: Law, that then the Fuſtices of 
Paal-deltvery, or of * and Terminer, or other there au- 
toriſed, ſhall proceed upon every ſuch Acceſſory, in the 
(unty or Counties where ſuch Acceſſory, or Acceſſories be- 
une Acceſſory, in ſuch Manner and Form as if both the 
id principal Offence and Acceſſory bad been committed and 
ue in the ſaid County where the Offence of the Acceſſory 
ws or ſpall be committed or done. And that every ſuc 
Kor y, and other Offenders above expreſſed, ſhall anſwer 
n their Arraiguments, aud receive ſuch Trial, Fudg- 
wit, Order and Execution, and ſuffer ſuch Furſeitures, 
Nins and Penalties, as is uſed in other Caſes of Felony : 
La or Cuſtom to N heretofore uſed in any 
we- notevith ſtanding. id upon this Statute divers (a) (a); laſt. 8,49. 
ſheftions were moved. 7, If the Indictment in the Coun- 
of Middleſex of the Acceflory ſhould recite, that the 
Faacipal was indicted before Commiſſioners of Oyer and 
Teminer in the City of London, (as in Truth he was) or 
Ef the Indictment ſhould recite in facto, that the Princi 
wnmitted the Murder in Lond. &c. And it was reſolv'd, that 
de ladictm. in 19 ſhould recite 4e facto, that the Prin- 
nl committed the Murder in Lond. for the Recital, that the 
** is indicted of Murder in Lond. is no direct Affirm. 
ut the N committed the Murder; for the IndiQ- 

at is but an Accuſation, and in lieu of the King's Decla - 
n, which may be true or falſe; and this with - 
mer Precedents: And accordingly the Indictment was 
im, upon which the Acceſſory was convicted, as appears 
re by the Indictment it ſelf, The ſecond Queſtion 

ed upon the Stat. was, If the (5) Juſtices of the King's (3); tan. 103. 
ach are within theſe Words, Juſtices of Gaol-delivery, or 3 Mar. Br. Oyet 
rand Terminer. And it was objected, that the K.'s Bench ans f ermin. 8. 
lie higheſt Court of Ordinary Juſtice in criminal Cauſes Cawfeß 56. 
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Jo. lin the Realm, and paramount the Authority of Juſti- Foſtea 118. b. 
aol delivery, and Commiſſioners of Oyer and Ter- ) 
bnd as it is held in 27 4/7 1. is (c) more than the 5c Cor, 


M; for they ſhall examine the Errors of the Juſtices in ip 

ſe, Gaol-delivexy, and Oyer and Terminer, and there- ok. 23. 
in as much as the Juſtices of the King's Bench are pa- ur Aſt 246, 
hunt and ſuperiors over all the others, they can't be gr. © 14.66, 
Ned within their Inferiors, vis. Juſtices of Goal- kalen 118. b. 
ery, or of Oyer and Terminer. Alſo the Ln: Br. Judges, Jus 
the King's Bench have a diſtinct and ſupreme *'<*% &c. 1& 
Wn, and the Juſtices of Gao delivery, and Oyer and 


1 


| @) Cro. El. 37, where R. (a) Smith was indicted of forgery of a falſe deed at 


* (8) Cr. El. 601, indictm. was r en that the indictm. ſhall be 


Ip F F 


? 


The Lord Sanchar's Caſe. Par N 
Terminer, other diſtin& and ſubordinate courts. And there. 
fore it was adjudg'd Hill. 30. Hl. Reg. in the K. s Bench that 


Fe the ſeſſions of ( peace in the county of Of. and the Stat, of 
ny 278 259. El. c. 14. which inflicts the puniſhm. and upon which act the 


7. taken before Juft. of aſſiſe, and Juſt. of oye rand termin. and 
Cao. 8 ” altho' the Juſt. of peace by ee — have power to 
H. P. C. 165. hear and determine felonies, treſpaſs, c. and have an ex- 

reſs clauſe ad audiendum & terminand, ſo that they are u 

It was urged Juſt. of oyer and termin. yet it was reſoly'd ger 

tot cur”, that becauſe there was a commiſſi. of cyer and ter 

miner known diſtinctly by that name, and the commiſſi. of 

2 the uu known diſtinctly by another name, that the faid 


3 Inſt. 103. indi 


im. was not well taken, and therefore was quaſhed. But 
Antea 118. a. | it was reſolved, that the (c) Juſt. of the K.'s Bench are the 
_ — 2 ſovereign juſt. of gaol-deliv. and of oyer and termin. and theres 
4 Inſt, 3. fore they are included within the faid words: And therefogo 
A Kelw. 159, it * held in * wary $097 58 ek if — 8 Sr = : 
. eible entry be remov d into the K.'s Bench, the Juſt. of the 
Py 187-PI'6: K's (4) Bench ſhall award reſtitution, and yet the Stut.d 
65. a. 8H. . c. g. ſpeaks only of Juſt. of the peace; but the reaſon i 
3 Rol. Rep. ga. becauſe they have the ſoveraign and ſupreme autho ty in ſuc 
tre 27. caſes. And according to this reſolution, the Juſt. of the K 
Dall. 25. pl. 83. bench wrote according to the ſaid act to the Juſt. of gaol-d 
ron 1 _ livery in London, before whom the principal was, Oc. whe 
Dall nach pla. certified the record, Oc. as appears before at large. 
Fitz. Entre 44+ 3. It was moved, if the L. Sanchar could not in term- tim 
Bal, salt. 514. be indicted, arraigned, and convicted at Neg. before con 
Jenk. Cent. 15 5, mers of (e) oyer and termin. for the county of Middleſ. andi 
221. was reſolved he could not; for the K. s Bench, as has bee 
: * 156. ſaid, is ( F) more than Eyre, and therefore im (g) term-tin 
Ioft. 73. no commiſſi. of oyer and termin. or gaol-deliv. by the cont 
(F )Srant. Cor. law, can fit in the ſame county where the K. s Bench ſits f 
Juli. 8 (V in præſentia majoris ceſſat poteſt minoris, and therewit 
Far. Aſfiſe 246. agrees 2 A p. 1. But Carliell and Irweng were indicted a 
Br. Eſcape 21. attainted in Long. where the murder was committed, beſt 


= I Ae. juſt. of oyer and termin. in the (i) term time, becauſe in an 
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Bx. Judges, ju- ther county than where the K.'s Bench fits. 4. It was mov( 


ſtices, 


4 


1 where the court fits; but if the indictment had been tak 
© 2 Inſt. 550, in any other county, and removed thither, there 9 


* pur IN; The Lord Sanchar's Caſe. 

| that James Irweng was commanded or procu- 
8 77 de Tord Sanchar to commit the murder, bi that 
late himſclf to Rob. Carliell who was procured by 
| tim, that the (a) beſt way is to indict the Lord Sanchar, as ac- 
t. Wl ceffory to Rob. Carliell only, for indictments which concern 
de Life of men ought to be framed as near the truth as 


| be, £9 eo potius, becauſe they are to be found by the 
* *. of the inqueſt, which finding is called () vere- 
„en, guaſi dictum veritatis, and yet it was reſolved, that 
, done is indicted as acceflory to (c) two, and he is found ac- 


effory to one, the verdict is good. Vide the Stat. of M. 1. c. 
(4) 14. by which it is enacted, hat none be outlawed upon 
ea of commandment, force, aid, or receit, until he that is 
egled of the deed be attainted, ſo that one like law be uſed 
2 thro the realm; which is but an affirmance of the 
am. law; for there can't be an — unleſs there be a 
incipal, no more than there can be a ſhadow, unleſs there 
555 But this word appeal has 2 fignifications in law, 
me , and that is taken for an accuſation generally,and 
genſario e by inquĩſiton, i. by indictment, and 
that is at the ſuit and in the name of the K. or by the party, 
and in his name, as in appeal by writ or bill, or by appeal, i. 
accuſation of an approver, and therewith agree all our books, 
ud Stamf. 1.2. de Plac cor c. 52. J. 142. B. where he faith, 
iter the confeſſion of the crime the felon may appeal, ſ ac- 


Aud as there are 2 manner of accuſations, ſo there are two 
manner of atta inders of felony, /. by judgment given, ſ. one at 
the King's ſuit, and the other at the ſuit of the Party, and 
both theſe attainders are in 2 manners, one after appearance, 
ind the other upon default after appearance, 2 ways, ſ either 
by verdict, or confeſſion, and at the ſuit of the party a third 
way, , by battle, upon default by proceſs of ourlawry, where 
dem. is given by the (e) coroners, or by thoſe whom an act 
of parliam. and cuſtom have enabled. And in the Stat. of NV. 
(f) r. theſe words uon appeal of commandment, &c. are to 
de intended of an accuſation generally, / by indi&m. as by 
writ or bill, c. and theſe words until he that is appealed of 
the deed be attainted, are meant of all manner of attainders, 
either at the K. s ſuit, or at the ſuit of the party, and either 
* appearance or upon default. And afterwards in the ſame 
tprovifion is made tor the appeal of the party, which im- 
es that the word appeal ſhall be taken in the general 

. 6. It was reſolved that if the principal is (g) errone- 
ouſly attainted, either for error in the proceſs, or becauſe the 
* being out of the realm, Sc. is outlawed, or that 
e was in priſon at the time of the outlawry, Sc. yet 
the acceſſory ſhall be attainted, for the attainder * 
| the 


*%. 


cuſe others coadjutors with him to do the felony, and in this 
particular ſenſe for accuſation of the party it is oftner taken, 


119 


( 2 Inſt. 183; 


(5) Co. Lie. 


226. a. 


(e) 2 Inſt. 123. 
H. P. C. 265. 


(a) 2 Inſt. 182, 
3 Lat. 138. 


(e) 4 Co. za. b. 
Co. Lit. 218.b. 
Cr. El. 50. 

f) W. 1. c. 14. 
2 Iaſt. 182,183. 
184. 


(C) Ant. 68. a. b. 
2 K. 3. 21. b. 


* 


De Lord Sanchar / Caſe: Pax N. 
principal ſtands till it is reverſed; and therewith agree, 


the 


(s) Ant. 68. b. () 2 R. 3. 1a. the reſolution of all the Juſtices in the King, 


4 R. 2. 21. b. 


Br. Cor. 165. 


c) H. P. C. 270. 
. 


(4) 6 Co 13. b. 

a ſtitution, and induction of another, and after by relation of a 

general pardon igſo fatto all are reſtored without 3 or 
. 


b. 


Cr. El. 41, 789. 


Moor 


fink. 238 
5 238. 


777. 


82, 293. 
132, 


Owen. $7. 


Latch. 22, 141. 
x Sid, 164, 16 8. 


„ ©  gaol, ſaving to lords and others, who have gaols, their fran- 


41. 
A lnſt 
Cro. 


El, 830. 


upon the attainder of the principal, ig 


Bench: And in 18 E. 4. 9. b. the (+) principal was erroneoul. 
ly outlawed-for felony, and the taken, indicted, ar. 
raigned, convicted, attainted, and h , and afterwards the 
principal reverſt the outlawry, and was indicted and arraign. 
ed of the ſaid Felony, and found not guilty, by which he was 
acquitted, and all this appears in the faid book. Then it will 
be demanded; that foraſmuch as there can't be an acceſſory, 
unleſs there is a principal, and in this caſe there is no princi- 
pal, how the heir of the wt ſhall be reſtored to the 
which his father had forfeited by the ſaid unjuſt attain. 
der? Tothar it is to be anſwer'd, that the heir may enter or 
have his action, for now upon the matter by act in law the 
attainder againſt his father is without any writ of error utter: 
ly annulled, for by the reverſal of the attainder againſt the 
principal, the attainder againſt the acceflory, which d 
falto is utterly de- 
feated and annulled, and this notably appears in an ancient 
book, in the time of E. 1. Tit. Mor:daunceſt. 46. where the 
caſe is, ¶ was indicted of felony, and F. of the receipt of A. 
A. eloined himſelf (and is outlaw'd) B. was taken, and put 
himifelf upon inqueſt and found guilty, for which Y. was at- 
tainted, and hanged, and the Lord entred, as into his eſcheat, 
and afterw. A. came, and reverſed the outlawry, and pleaded 
to the Felony, and was found not guilty, by which he was ac- 
quitted ; whereupon the heir of S. brought a (c) Mortdan- 
ceſter againſt the lord by eſcheat, who came and ſhewed all 
this matter, and there was a demurr. upon it; and it was a. 
warded that the heir of S. ſhould recover ſeiſin of the land, 
for if J. was now alive, he ſhould go quit by the acquittal 
of A. becauſe he could not be receiver of a felon, when A. is 
no felon, and all this appears in the ſaid book. Vide 4E. z. 30. 
b. in Dower 43 E.3.5.4. in Aſiſe & Retdiſ. $H.4.4. 11 H44 
4 E. 4.20.6 E. 4. 9. 13 E. 4.4. 9H 6.38.b. 8.7.10. & vide the 
caſe of ſentence (4) of deprivation of one, and preſentm. in- 


new preſentat. admiſfion, or inſtitution, 9a vide(e) Dy. Nota 
reader, to ouſt all queſt. to what gaol offenders ſhall be com- 
mitted, it is enacted by the Stat. of () 5 H.4. c. 10. that none 
ſhall be impriſoned by any juſt. of peace, but only in the com. 


chiſes in that caſe. By which it a how juſt. of peace 

offend who commit lone Oc. * of = n 

Lond. and other priſons, which are not com. gaols. But for- 

aſmuch as ſeveral perſons have earneſtly deſired to know the 

circumſtances as well of the proceeding as of the fact it ſelf, 

I will comply with their requeſt, 1 gs 
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Lord Sanchar's Caſe; 


poker Creighton, Baron of Sanchayr a Scotchman, about 
fi 


Rencing-Mafter, and it happen d that Turnor in playi 

kuck out the Barons Eye Wich his Foil; upon wh 5 — 
Firon, find ing himſelf impatient under fo great an Affront, 
al vot able to bear the Loſs of his Eye without having 
bir Revenge, reſolved. to 
w, and among his other Servants he prevailed upon G#- 
rt Gray and Robert Carliell Scotchmen, two of his Fol- 
wers, to ſhoot Turnor upon the firſt Opgortapley that 
ſould offer: Theſe two then undertook to accompliſh this 
and induſtriouſly endeavoured to execute it; but 
te ninth Day of May laſt, Gray repenting of a Purpoſe 
nd AQ fo, barbarous, vile and bloody, being touched with 
the Motion of the Holy Ghoſt, reſolved to proceed no far- 
tet, which the Baron of Sanc har being informed of, and 
lat Gray flackened in his Promiſe, Robert Carlieil (as is 
threſaid) undertook to execute what he had promiſed ; 
wo the cleventh of May 7 aſſociating himſelf 
mth James Irweng a Scothman of the Frontiers, about 
en o Clock in the Evening came to an Houſe in the 
Mars, which Turnor uſed to frequent as he came from his 
bool which was near that Place; and finding Zurzor 
here they ſaluted one another, and Turnor with one of 
Ws Friends fat at the Door, asking them to drink, but 
Wrlzell and Ir weng turning about to cock the Piſtol came 
kick immediately, and Carliell drawing it from under his 
lot diſcharged it upon Turnor, and gave him a mortal 
Found near the left Pap ; fo that Turnor after having faid 
beſe Words (Lord have Mercy upon me, I am Killed) 
mndAliately fell down: © Whereupon Carlie!l and 
Fung fled; Carliel! to the Town and Jraweng 
Wards the River, but miſtaking his Way, and entring 
ao a Court where they fold Wood, which was no 
Thoroughfere, he was taken. Carliell likewiſe fled and ſo did 
Ub the Baron of Sanchar. The ordinary Officers of r 

5 


ye Years ago played at Foils with John Tur nor a 


ſome Body to kill 7ur- 
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The Lord Sanchar's Caſe:” Parr N. 
did their utmoſt, but could not take them: For in Paqt 
(as appeared afterwards) Carliell fled into Scotland, and 
Gray towards the Sea thinking to go to Sweden, and Hun- 
char hid himſelf in England | 


The Impediments of Juſtice, Difficulties of Law, and 
Impoſſibilities of legal Proceeding to take Carliell the Prin- 
cipal, which were in this Caſe, are remarkable and worthy 
Conſideration. The Cure and Remedy of the Whole 
ought to be only and wholly attributed to the great Care of 

his moſt excellent Majeſty, and to his nn Love and 
| Zeal for Juſtice, as will clearly appear by what follows, 


The Impediments of Juſtice were two. 


1. The Truth of this Fact touching the Baron of Sx 
char could not appear, becauſe it conſiſted only in the 
Words of his Mouth by Incitation and Procurement, but by 
Gray and Carliell who were fled; or by himſelf, and he 
was likewiſe gone. | 


2. It was not as yet known whither they were fled, and 
it could not be found out by all the Search and Diligence 
which was uſed by the Officers and Magiſtrates of Juſtice. 


The Difficulties of Law are manifeſt by the foregoing 
Reſolutions, | 


Impoſſibilities of legal Proceeding. 


1. It was impoſſible by legal Proceſs to apprehend tho 
Body of Carliell being in Scotland. 


It was impoſſible- alſo to proceed againſt the Baron df 
Sanchar (who was but an Acceſſory) before the Principal 
was attainted, a Thing which would bare required 4 very 
long Proceeding, if he had not been taken. | 


Now therefore let us behold here the Love and Zeal 
which his Majeſty alway had for Juſtice, who being 
informed by ſome of his principal Judges, with Whom 
he had conſulted touching the Nature of this preſent 
Caſe, and finding, if this Fact ſhould be left to 
the ordinary Proceeding of the Lew, Carliell the 
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Mr IX The Tord Sanchar' Caſs: 

Ain could not be taken, and that no ordi Po 
AF been able to find Grey the Wieneſs, ner = 
gur the Author; Lo! The King by Proclamation gives 
luthority to any Perſon whatſoeyer to 
three, with a Promiſe of great Reward. 


nd | 
in. our the Baron of Fanchar, well knowing that 
by Ws: ipal Aſſaſſin and the Witneſs were fled, 1 


jered himſelf, and denied that he incited or procured 
Fat: Wherefore his Majeſty ſent Poſt to the Sea 
the Gates of the Kingdom) as alſo into Scorland 
Places of his Dominions, where his admira- 
Prudence had Hopes of finding them. And the 
ſo crowned his royal Thoughts, and gave ſuch a 


E. 
TESS 
8. — 
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I 


| to his Zeal for Juſtice, that ſome of his Couriers 
k Gray at the Port of Harwich ready to imbark for 

the en, and Carliell in Scotland, thinking to crols the 
by its for his greater Safety, Gray then, being by his 
de een: Command examined, confeſt the whew Truth 
the Fact againſt the Baron of Sanchar : Who like- 


bile by his Majeſty's Direction being confronted with 
Foy, and particularly examined touching certain Arti- 
is ſpecial 8 Sayings by bis Majeſty him- 

confeſt by Writing under his own Hand, that he 
ul idcited and procured this Aſſaſſination, and being 

{ by the Queſtions he diſcovered a long 
W hveterate Malice which he had had with all the Oc- 
tons and material Circumſtances of this Murder, 


to that which the Holy 


Malos ſententia, abſque Timore ullo filii homiumm 
nrant Mala) gave Orders two Days after, that 
e the Principal ſhould be brought to London, 
it he and James Irweng (in full Term, a Thing not 
) might be carried before the Juſtices at Neu- 
n and -attainted and convicted, and a few Days after 
Baron of Sanchar was likewiſe attainted and convicted 
I K.'s Bench in full Term, and in a ſhort Time after 
EY - XR to 


apprehend theſo 


127 


Nis Majeſty having Re 
Wt admoniſhes us of (quis nor proferrur cito cop- Eccleſaſt. & 
Antea 115, J. 


24 


cauſed to be executed upon Baron Sturton for the barbs 


ken by any common Power, but by Means of his Mg 


char was thereof (as appears) very , full, but by b 
Majeſty's Command all * 

ference and grave Conſideration of his rg. A 
after Search of Caſes precedent, were 


.Accompliſhment of the Whole, the Clearing up the Trut 


ent and noble Family in Scorlard, he was a Man 
great Courage and Wit, endowed with many excel 


. courſe with the Civility and Diſcretion of his Bebaviourwi 


We Lord Sanchar's Caſe. Pine ly: 
to accompliſh his Majeſty's "Zeal for Juſtice, ' the By 
ron — was (4) bange publicly in Term- Time 
at the Palace of Meſtminſter, according to the Jud 
ment and Sentence which he had before received. 


1 have reported this Caſe with all the Circumft: 
ces, becauſe this Example has not its Parallel: For al 
tho” 'tis true, that the late Queen Mary is very f 
mous on Account of the exemplary Juſtice which ſhi 


rous Murder-of Harguil; yet this ' preſent Example « 
the Baron of Sanchar very much ſurpaſſes that of th 
Baron of Sturton, and that for many Confideration 
1. Becauſe the Baron of Sturton was taken by th 
ordinary Courſe - of the Law, even within the King 
dom, but the principal in this Caſe could not be ti 


jeſty's royal and abſolute Power only. 2. The Bare 
of ' Sturton's Offence was very apparent, and withai 
any Difficulty of Law: On the contrary this of $7 


eſe Difficulties with the Cot 


reſolv cleans 
ed up, and notwithſtanding the iments, Dif 
tics and Impoffibilities in legal Proceeding greaſ 
Expedition was uſed in this Caſe than in that. In ſhort, ti 


of the Fact in the Caſe of the Baron of Sanchar, mult bp 
attributed to the great Wiſdom, Power and Vigna 
of his Majeſty, as appears by that which has bean 
thereof ſaid before. 6 / 


The Baron of Sanchar was 2 Man of a very 6 


Gifts as well natural as acquired, the Eloquence of his I 


he came before and went from the Judges, compel 
the People (who honoured him on Account of * mol 


: 0 
1 
1 


[4 0 ah at * db 7 ws * 
8 1 T 4 \ 9 of * tt k 
a N 


ur IX, The Tord Sanchar's Caſe. 
Mirtues, and thoſe for his ſake) to bewail his Fall with 


rous. Aſſaſſination premeditated for five Years toge- 
ther with a Malice bloody and inveterate) this extraordina- 
yy Affection of the People, was (as he himſelf confeſſed ) a 
ſety great Confolation to him in his laſt Troubles and AMi- 
dons. But at laſt their Compaſſion abated, becauſe they 
perceived he died a trus Catholick, | 
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t Grief, (altho* the Occafion of it was this baſe and 
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CG ourt of Warde. 


7 rin. 7 Jacobi Regis. 


6 In Curia Hardorum. 


Anthony Lowe's Caſe. 


* held 59 *. and a Rood of Land i 
Ader wa ſiey, of the Manor of Alder waſley, by Knigh 

Service, and — of Court to Bewraper, de tribus ſoptit 

nis in tres ſeptimanas, of which Manor of Zewraper e 

Manor of A ey was Parcel; the ſaid Manors of Se 
We: * raper and Alderwaſfley were Parcel of the Earldom, and uh 
„ terwards of the Dutchy of Lancaſter, which Manors we 
3 held of the King by Knights Service in Capite before the 
came to the Crown. The Dutchy of 42 togethe 
with the ſaid Manors came afterwards to the Crown by De 


_ The faid Anthony held ub « Place lace where 2 c 5 nh 
was fituate, and half an Acre of Land in 4 | 
0 | 


be is, £ F 
mige rele 
and confirmed — 44 — in terris & i 


3 mentis fred Habend & tenend' fred" Aut bonio & 
us. ſuis, de nobis heredil/ rü, notris per full 
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N. br IX. Anthony Lowe's Caſt; 117 
ea umum pro omni ſervicio ſeculari, exattione & demand. 
kod the ſaid Aut. Lotus ſo ſeiſed of the ſaid 59 Acres, &c. and 
ofthe Place where the capital Mefluage was ſeiſed, 22 Martit. 
1 19 H.8. the K. granted the ſaid Manor of Alder ꝛvaſiey, and 
1 Tenements, Rents, Reverſions, and Services in 
Aderwaſley and Afpleybam Parcel of the Dutchy of Lanca- 
ſur to Lowe ſtor of the Pl. whoſe Heir he is, and 
bis Heirs, to hold the ſaid Manor, Lands, Tenements, Rents, 
Nererſions and Services of the K. his Heirs and Succeſſors, 
bythe yearly Rent of 26 l 104. and Fealty only for all Ser- 
nice Fat ons and Demands: And the ſaid Grant was exe- 
ated by Livery and Seifin: All which Premiſſes are Pareel o 
the Dutchy of Lancaſter, and out of the —_— Palatine 
Lacafter.And it was objected, That when the K. granted his 
e his Ten t, to have to him and his Heirs, by that the 

cient Tenure is extinct, and then the Law will create a 

Feaure inCapite by theKnight's Service, for the beſt ſhall bs. 

taken for the King as if the King grants Lands to another, 

vichout a Reſervation or Mention (a) of any Tenure, the () & Cs; 6. b. 
Lay will create a Tenure in Capite by Knights Service 29 l. 8. 

br that is the beſt for the K. and ſo if the K. grants Lands f H. 56. 7. 
(0) abſque aliguo inde reddendo, the Law will create the like Pottea 124. h 
Imire and therewith agrees l. 6,7. a for of Neceſſity 1 4 Gurdy 


Ul Land ought to be of ſomie Perſon. 2. When the King Fc. 
extinguiſhed the Services which are Parcel of the * 8 — 


Athen the Tenancy ſhall be held as the Manor of A. was (6) Polt. 123. b. 
kid, and that was a Tenure in Capite, and the AQ of 1 H. 4. 3 R959 
ud divers other Acts, have divided the Poſſeſſions of the Ley de Gards, 
Jacky from the Crown. _—_— 
dat it was reſolv d, That the Tenure of the ſaid 39 Acres, and 12 28 
delt and half Acre ſhould be held by (e) Fealty only; and Kc _— 
o the ſaid Objections it was anſwered, That when the K. (ﬆ) Co. 49.44 
Fats or — —. 1 end — ie © . 6. a, 7.44 
Wtextinguiſh the Denure in all for Neceflaty of Tenure; 3 ©. 77. a. 566. 
| de K can't by his Charter alter the Law, but it ſhall > b. 1635 In 
(4) expounded as near the K. s Intent as may be, and 28 * 1 
Rit is to extinguiſh all the Services, but that only which is f = 11 "y 
incident to every Tenure, and that is Fealty, 2 fait. 496,497 

that the King may do by the Law, and 14 Rex poreſs 1 
de jure poteſt. Vide 8 H. 3. caſu ultimo. =] * Pg 
And as to the Caſes which have been put out of the 198. a. 
mak in (e) 33 H. 6. they were agre and affirm- 2 Sid. 127, 
Wor good Law; but a Difference was taken when gray 4. 
= paſſes from the King by his Grant, and in 126. a. 143. h. 
Grant () no Tenure is reſerved, or when a {a:4. gos. 

is added abſqyue aliguo inde reddende, there g;. Pgemp. . 
Law will create 4 Tenute beſt for the King + Co. Lir. g8. ” 
q ata the I r 10 Subj, and the Lon H 


% 


Dd. | 
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cod, which is gu judex, will create a Tenure as (a) rex 
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Anthony Lowe Coſe. Parry: 
for Neceſſity changes one Tenure to another, there the Law, 


the Freedom of the firſt Tenure as may be: As if à Biſhoy 
lr ſet. or ) other Man of the Church held certain Land of the 
CG. Lit. 98. a, King in Frankatmoigne, and at the Common Law had in 
feoffed another and his Heirs of the ſame Land, in this 
Caſe the Feoffee ſhall hold by Fealty only, for that is u 
near the Freedom of the Tenure in Frankalmoigne as may 

be, and fo was it reſolved in Lone s Caſe.” - 

And the Reaſons and Cauſes of this Difference is, becauſe 
in the firſt Caſe the Land moves from the King, and there. 
fore ſhall be Subject to ſuch Tenure as the Law will create; 
but when Ten't in Frankalmoigne-enfeoffs another, there tho 
Feoffee is in by à Subject, and not by the King, for in ſuch 
caſe the King departs with nothing. Alſo in this later 
Caſe the Law doth not create any 'Fenure originally, as it 
doth in the firſt Cafe, but only changes one Tenure into an- 
other, ſ a Tenure in Frankalmoigne into a Tenure by Feal- 

1 oh nh OR TIM 

| Aud it was reſolved, That when the King grants any 
(e) Ir. Tenure Land (c) without Reſervation of any Tenure, or (4) al; 
35 Nr aliquo inde reddendo, or the like, there the Land by My 
* „ 6. b. ration of Law ſhall be held of the K. in Capite by Knights 
20 Kl. 3. Service, according to the Rate and Proportion of Land 
ny 57- which belongs to a Knight's Fee, and ſo of — more, and 
Ant: cough of leſs leſs; for the Act of Law reſpects Equity, and will 
Ley e Gards, never charge any ane with more or leſs than in Equity and 
þ 29 „ b. Reaſon he owes : (e) Ifſe etenim leges cupiunt ut jure re. 
Br. N. nz gantur. And the Caſe at Bar is ſtronger, becauſe the King 
(4) 2 Rol. 502, upon the Grant of the Services, limits the Tenure to be by 
s * g Fealty only, (F) for all Services, Exa&ions and Demands 
Co's 1” And the Juſtices took no Regard of the Tenure before the 
Le de Gards, Crown and Dutchy were united in one and the fame Perſo 
Kcc. 3. for as long as they remain in one Perſon, the ancient Te 
Om . nures of the Crown dormiunt perperuo omno, for the King 

te) Z Co. 25. b can't hold of himſelf. 92 * 
FC). 100. a. Note Reader, there are many and divers Opinions d 
l the Content (g) of a Knight's Fee; ſome ſay, that a Hide. 
43.2. 165. b. a Carve of Land contains 100 Acres, and that eight Hide 1 
174. b. 21 b. or 800 Acres of Land make a Knight's Fee: And othe 
3 Lit. Rep. hold, that 680 Acres of Land make it. Others {af 
77 Co. Lit. Quod bovata terre continet 15 acras, & 8 bovate fac 
69. 3. 83. b. ut carucatam terræ, by which account a Carve of Lan 
2 _ __ contains one hundred and twenty Acres, and diversother J 
n. pinions are concerning theſe Matters. But I conceive, TM 
a Knight's Fee, or Hide, or, Carve, or Yard, or Oxga 
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W Near. Anthony Lowe's Caſes 124 
„and, doth; not contain any certain Number of Acres: 
WY tut a Knight's Fee is properly to be (a) eſtimated accord- (s) 1 506. 


eri to the Quality, and not according to the Quantity, i. * 
at the Value, and not by the 7 and therefore it is 


ue, 904 Dock iſimus Cambaen in ſua Britannia. p. 126. 
Fri via. Subſequenti erate ex cenſt ut colligitur ſacti * Co. Lit. 
r Equites, Sc. and Antiquity thought that (5) 201. of 5 Eo. Ur. 
Land was ſufficient to maintain the Degree of a Knight, as z;, P. 
k appears in the ancient Treatiſe De modo tenendi Parlia- 
mentum tempore Regis Edwardi filit Regis Ethelaredi; 
where. it appears Quod Comitatus, (vis. an Earldom) con- 
fut ex (c) viginti feodis unius militis, quolibet feodo compu- (e) Cor Lit. 
I viginti libratas; Baronia conſtat ex (d) 13 feodis, & 1 * _— * 
lente unius feodi militis, ſecundum computationem præai a . 
um feoadum militis conſtat ex terris ad valentiam (e) 201. (a) Co. Lit. 
which Antiquity I cite, becauſe it concurs with the A8 Leeds, 
of Parliament anno 1 E. 2. de militibus, by which Act & cf 
() cenſus militaris the Eſtate of a Knight is meaſured by (e) Co. Lie. 
e Value of 20 J. of Land per ann. and not by any certain 59. 4, 83. b. 


Contept-of Acres: And therewith agrees the Statute of V. 3 


by, 5e, C) 35. & F.N. Z. $2, where 20/. of Land in Socage (f Gor Lit © 
Wi put in E uipage with a Knight's Fee, and thatis the moſt 8 e 

oy reaſonable Eſtimation, for one Acre may be better than - aaa 

* bay others, ſo that he who (Y) had 680 Acres, or 800 A- 65 Co. Lit. 

of ſome barren Land had not a ſufficient Revenue 2 69. a. 

will pantain the "Degree of a Knights and he who had a leſs | 

{ and Fumber of Acres of ſome Land had a living in diebus illis 

» 1, cient for the Maintenance of a Knight. So Antiquity | 

King ought that (i) 400 Marks of Land per ann. was a Com- () Co. Lit. 

e bent living of a Baron; and 400 J. Per ann. lad ſuſtinen- 69. 3. 


wn omen & onus (x) of an Earl; end of late Time 800 % CD. Lit. 

Marks per ann. of a Marquels, and $001. per ann. of a 69 a. 

Duke: So that their annual Revenue was eſtimated by 4, Co. Lit. 

tte Value, and not by the Content. (n And a Carve of Ly de Gards, 

Land Carucata terre, or a Hide of Land, Hida terræ, (which &. 

al one) is not of any certain Content, but as much as a ay Lit. 

Pugh can lough in a Year, and therewith agrees Lam- Ley de Gards, 

Pr, verbo Hyde. And a Carve of Land may (u) contain &c. f. IDS 

@ Houſe, Wood, Meadow, and Paſture, becauſe by them the ( n) Co. Lit. 
ghmen and the Beaſts of the Plough are maintained : And — Co. Liz. - 

llerewith agree, Temp. E. 1. (o) Tit. Brief 160. 4 E. 3. 47. 69. 2. _ 

u Com. in Hill and Grange's Caſe 168. Vide 6 E. 3. 42. % Co. Lit. 

WH 6. 8. a. And venerabilis Seda calls a Plough- 69. a. 

Land ſumiliam, becauſe it contains peceſſary Things | 

K the Maintainance of a Family, And (5 Priſet („ Co. Lit. 

Fl faid in 35 H. 6. 29. Thata Plough may plough &.a 

Ye Land in & Year in ſome Country than in ano- _ 
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(4) Qo/Lit.. 
| (vita. | 


a. 
(e) Co. Lit. 
69.% 
(Ho. Lit. | 
69. 2. 2 
te) Co. Lit. 
69. 2. 
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Lit. 
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* Rol. 315, 
10. 
1 b. 


2. b. 
7 Co.J3 0.342, 


* 
- * 1 


Hes Lit. 
69. . 


0 Cduntry, and t it fiends with Reaſon that 
on: of Land ſh leſs in one Place than — 


6) Co. Lit. not b& received de () una virgata terre, for the Incertain. 
9. c 
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Anthony Lowe'r Cafe. Pair It 


Fine 40. & NE. 3. Fine 67. A Fine fhal 


«Vide 39 H. 6.8, But an Acre of Land is certain by the 
te (c 4e terris menſurandis: (d) Nusa alſo Reader, 
hat every Carve of Land was of ancient Time of the y 
Value of five Nobles per ann. and that was the Living oft 
Sokeman or Yeomen, & ex (e) dupdecim carucatis conſtabi 
mmin feodum militis, which amounts to 20 l. per ann. and 
this you tnay ſee Termino Paſth# anno 3 E. 1. coram Ro- 
ro de (J) Seyton & fociis furs Fuſticiariis apud Weſim 
bor rot. 10, Radulphus Je Normanville fetens in brevi 4: 
medio queritur contra Luclam de Kyme quod cum ipſe tene. 
at de ipᷣſu duas carectatas terre in Coningſton per homagiug 
& ſervitium militare, unde duodecim carucate terre faciunt 
ummm feodum militis pro omni ſervitio, ipſa diftrinxit ipſum 
ad factendum ſtctam ad curiam ſuam de Thornton in Cre 
ven, &c. And it is to be obſerved that the (g) Relief of a 
Knight and of al! fuperiors who are Nobles, is the 4 Partof 
their Revenue per ann. as of a Knight 51. which is the 4 
Part of 201. So una Baronia conſtat ex 13 feodis militum, & 
2 2 umius feodi milidis, which amount to 400 Marks, 
and therefore his Relief is the 4 Part of it, ſc. 100 Marks; 
and an Earldom confifts of 20 Knights Fees, which amount 
to 400 l. and therefore his Relief Is 100 J. and this jo 
by the Statute of Magna Charta, chap. 2. and by the Equi. 
of that Statute, ſoraſmuch as a Marqueſdom which con 
ſts of the Revenues of two Baronies, which amount to 800 
Marks, he ſhall pay according to juſt Proportion for his R 
lief 200 Marks; and becauſe a Dukedom conſiſts of the 
Revenues of two Earldoms, ſe. 800 l. per ann. a Duke ih; 
pay 300 J. for Relief, which is alfo the 4 Part of his Rene 
nue, and therewith agree -the Records of the Exchequet 
Nora Reader, at the Time of the making of the Statute o 
Magna Charta, , 9 H. z. there was not any Duke, Mat 
2 or Viſcount in England, (and therefore the Statutt 
s not make Mention of them and (i) the eldeſt Son 0 
King E. 3. called the Black Prince, was the firſt Duke i 
England after the Conqueſt, aud Robert Earl of (k) 0s 
ford, in the Reign of R. 2. was the firſt Marqueſs. /i f 
nim inter ordines Angliz in ſua Britannia teſtatur Cami 
den, ubi ſupra, Et titntns (I) Marchionis ſerius ad m 
devenit, nec ante R. 2. rempora cuiguam delatus, ie en 
Robertum Yere Oxoniæ comitem dielicias ſuas ꝓrin 
Marc hionem Dubliniæ 9 merumgue eral bond 
ris nomen. Hoc ille. And before the Reign of K. . 
there as not any (m) Viſeount, ſic enim idem Author 1 
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hr N. Anthony Lowe's Caſe; 
(s) Poſt comites, Vicecomites ordine 
mow nos 8 hec vetus officii ſed nova en 
oppoliatio, & H. 6. ad nos primum — 
ile. Er Dominus * Sello — was the firſt Vito © 
created by King H. 6. Vide Caſhaneum in gloria mundi, 
parte 4. conſider” $5- That this Dignity of iſcount is of 
great Antiquity in in other Realms, 
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 Floyer'f Caſe, | | 5 


Cr. Jac. 294, Aube Hoyer and Anne his Wife were ſeiſed in their WW w 
8 Demeſne as of Fee, in the Right of the ſaid Anne of WW thi 
the 4 Part of the Manor of Zurgoceſton, alias Burſton, 
held by Knights Service in Capite, and Anno 36 Elis. le- 
vied a; Fine thereof to Cribbe and Radway, and to the 
Heirs of Cribbe, and the Conuſees granted and render'd the 
ſaid 4 Part to the faid Anthony and Anne, and to the Hein 
of the ſaid Anthony on the Body of the ſaid June lawfully 
23 | begotten, and for want of ſuch Iflue to the Uſe of the right 
| Heirs of the ſaid Anthony: And afterwards the ſaid Aw 
| thony and Anne Anno 2 Fac. Regis levied a Fine come 
1 co, Oc. of the ſaid 4 Part to Wadham and Manwaring, 
; to the Uſe of the ſaid Anthony and Anne, for the Term 
p of their two lives, and'afterwards to the Uſe of Anthony 
their eldeſt Son in Tail, and afterwards to the Uſe of Wil 

liam their ſecond Son in Tail, and afterwards to the Uſe of 

Jobn their third Son in Tail; and afterwards to the Ute of 

the Heirs of the Body of the ſaid Anthony and Anne, and 

for want of ſuch Iflue to the Uſe of the right Heirs of the 

ſaid Anne: And afterwards Anthony the Father died, A 

thouy his Son being within Age, ſ. of the Age of fourteen 

Years, the ſaid Anne being yet alive. And the Queſtion 

was, if the K. in this Caſe ſhould have the Wardſhip of the 

Body of Anthony the Son, and of the 3 Part of the {aid 

4 Part, or any of them; and it was argued on the King? 


Fart, That the King in this Caſe had two Title 
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ur N. Flyer Caſe . 3 
4 the Ward ſhip of the Body; and ought alſo to have the 

third Part of the fourth Part of the Manor. And the firſt 

Title to the Body was by the Proviſo, in the End of the 

Stat. of 32 H. 8. c. 1. For by the ſaid firſt Fine the fourth 

part was rendred to Anthony the Father and Anne, and to 

the Heirs of Anthony of the Body of Anne; and altho the 

Stat. faith 3 Myhere tavo or more Perſons now' hold, or here- 

fer ſhall hold any Manors, Lands, Tenements, or Heredi- 

uments of the King by Knight Service jointly to them, and 

1 the Heirs of one of them, and be that bath the Inheri- =» 
unte thereof dieth, his Heir being within Age, that in eve- Cr. 1c 4. ; 
ry ſuch Caſe the King ſpall have the Ward and Marriage of 

the Body of ſuch Heir ſo being within Age, the Life of th ; 
Freebolder or Free bolders, &c. notwithſtanding. Yet if two Cr. Jac. 40. | 
ite ſeiſed to them, and to the Heirs of the Body of one, and P. 237. Pl. 30. 
he who has the Eftate-tail dies, his Heir within Age, he 554 
ſhall be in Ward, for that is in equal Degree, 94 fuit quoad 

lar conce ſſum per tot Cur”. Vide 5 El. Dyer 237. 35 H. 8. | 
4. (4) Sir David Owen's Caſe. And it was ſaid, that al- (a) Dyer sa s. 
tho' the Husband and Wife have altered the Eſtate before pl. 1, 2, 3. 4. 
the Death of Auth. the Father, yet foraſmuch as they have - © 
wt conveyed the Land but to the Uſe of themſelves and 
their Iſſues, it ſhall not toll the Intereſt which the King had 
by the firſt Fine, by Force of - the ſaid AR. The 2 Title 
wich the King bad to the Ward of the Body, was upon 
the ſecond Eine, for by the ſecond Fine the Uſe is limited 
the Wife for her Life, which is directly within the ſaid 
At of 32 H. 8. and alſo of the Act of 34 H. 8. and for this 
Reaſon alſo the King ſhould have the Wardſhip of the 
third Part of the ſaid fourth Part of the Manor. 

As to the firſt Point upon the Statute of 32 H. 8. it was zz H. 8. c. 1. 
aſwered and reſolved, that fofaſmuch as the Eſtate limited 

the Render of the firſt Fine did not continue till the 

Death of Anthony the Father, this Caſe was out of the faid 

Froviſo, for the Words thereof are And he that bath the In- 

erizance thereof dieth, &c. So that he ought to have the 

Inheritance {either in Fee-fimple, or in Tail) at the Time 

o his Death. But in this Caſe Anthony the Father had 

but an Eſtate for Life in Poſſeſſion, and altho the ſecond 

Gnveyance was but a voluntary Conveyance for the eſta- 

Mining of the Land upon his Iſſues; yet foraſmuch as 

hereby the ſaid Anthony had not any Eſtate of In- 

leritance at the Time of his Death, it is out of the ſaid 

Itoviſo; for as the firſt was voluntary for the Advancement 

the Husband and his Iflues, ſo was the ſecond voluntary 

Allo. / $6. / - F 
As to the ſecond, it was reſolved, that altho' by the ſecond 
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. therefore f. is not any more Advancement to her than ſho 

69, 70. had before; and therefore it is out of the ſaid Statutes. 
1 165. It was alſo reſolved, that foraſmuch as the Eſtate of the 
2 Anderſ. 73. Wife was out of the Statutes, no (c) Wardſhip either of the 
4 Leon. 88, 89, 1 of the Land could accrue to the King in reſpedt of 
De Eat. 603. the Eſtates in Remainder limited to the Sons, We. during 
pl. 18. the Wife's Life, for the Wiſe was Tenant to the King dw 
2 Co. 56.b. ring ber Life, and the Advancement of the Sons in Re- 
. 4 mainder when the Eſtate far Life is out of the Statute, ſhall 
Godb. 186. not give the King Werdſhip either of the Body or of the 
2 295. Land. But if à Man has 4 Revyerfion in Fee expectant up 
77. on an Eftate for Life, held of the King by Knight's Ser 
vice, if he conveys this Reverſion to the Uſe of his Wiße, 
or his Children, c. and dies, that ſhall give Cauſe of Ward 
ſhip of the Body during the Life of the Tenant for Liks, 
there the Tenant for Life is not the King's Tenant, but bs 
in Reverſion. And it was ſaid, if a Man holds of the King 
by Knights Service, and makes « Leaſe for Life, the Re: 
mainder to two, and to the Heirs of one of them, and be 
who has the Fee dion, living the Tenant for Life, this is witl- 
in the Letter of the ſaid Proviſo of the Act of 3a. H. S. For the 
Words are, Where 2 or more bold, &c. any Manors, Landy 
Tenements, or Hereditaments jointly to them, and to the Heir) 
; of one of them, and be that bath the Inheritance thereof dieth 
Ec. and this Remaind. is an Heredicam, and is held of the 
K. But during the Life of the Ten't for Life, it is not im. 
mediately beld of the K. and therefore in ſuch Caſe the Hel 
of him who has the Fee ſhall vor be in Ward. And Hill. 2 
Ei. in the Court of Watds, Vray Chief Juſt. ſaid, that it wil 
reſolved by the 2 Chief Juſtices, and the Court of Wards 
That if the Heir of him who has the Fee is of full Age. 
and the Heir dies, living the Tenant for Life, his Hei 
within Age, that he ſhall not be in Ward for bi 
 Bedy within this Proviſo, for the Words of (0 
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Par N.  Floyer's Caſe. | T7 
40 aye, And be that hath the Inheritance thereof diet 

de. bis Heir within Age, that in — Caſe; ſo that . 

his Heir at the Time of his Dan t to be within Age, Bai 5 Famer Lt. 7T.5; 
ernennen and not 1 12. 
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| N er 8. 

1 Erick Sonday bet s foiled i in Fee of an Fouſe uE 

N , beth held in do bing ied Service 4 Afrilis 50th 

bis Will in Writing. 4 8d e 0 08 Houſe to Aar 

his Wife, for Life, and rer her Deceaſe bis Son Willum f 

Baus it, and if vit Sn William marry, and bave N 

Wife any Male ue lawfully begorten of is Body, rhe Mſn 

| Son to have it; if he have no Male I. ue lawfully begoitaiaiter 

of his Body, then his Son Sampl 70 have the Houſe ; if Sm 

| marry, nd bgue Iſſue Male of his Body lawfully their 

"ANA that then his Son to have the Houſe after his argh, and. 

WI a Tſſue Male, then bis Son Thomas to have the Houſe; t 

Thomas marry, having 4 Male Tfſue of his Body l e 

big” begotten, then his Son to have the Houſe his Dea det d 


be have no Iſſue Male, then bis Son Richard in! 
x ner, & totidem Perbis, and ſo to Daniel totidem 
vis; And then he adds this Clauſe, And bis Mill and 'M 

| , 265; that if any of his rope Fing or Phe Heirs Males Tj 
ir. Bodies go about at Time to alienate, of 

6 1 that. "hy W 
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Pier. S Cie 92 
br the and enjoy aber and th 2 
and Wi — 9 Male, haviog Iſſue Ma 

5 who had the 3 Pat tof tho ſaid — 5 B26 of 
Tehure) Summel alſo died without Iſſue Male, 2 en. 
tred into 2 Parts, and Zris. C uc. he and his Wife: ſuſſer- r 
ed a common 8 with fingle Voucher, which was +, + 
to. the Uſe of the ſaid Thomas and his Heirs, and after | 
wards 1) Der. Thomas died without flue Male, and in this 
Caſe two Queſtions-were moved, 1. What Eſtate Thomas had. 
z, If by the Suffering of the ſaid Recovery, he had forfeit- 
ed his Eſtate, and that thereupon the Entry of the ſaid 
Richard was lawful or not. 

As to the firſt it was w chief, That KIM Merick devi- 
{ed, that Thomas bis all have his Houſe, if the Will 
had not gone further, he pag mu have had but for Life, then 
when he TI if Thomas my marry, baving a Male © 
Iſue, that then his Son to haue the Houſe, that is an ex- 

5 Deviſe to the Son that he ſhall have, and not to him- 
be But it was anſwered and reſolved, That as well the | 
uid Thomas as, the other 8ons have an Eſtate (4) Tail to (s) Bridg. 137. 
them ſeverally,” and to the Heirs Males of their Bodies ; Swinb. 112. 
ad that for three Reaſons. 1. Becauſe he farther ſaith, Lit. Rep.8,259, , 
if be hath no Iſſue Male, bis Son Richard to have it, which + A 128. 
is as much as to ſay; if Thomas dies without Ifue Male, Cr.Jac.416,69g. 
which Words are an Eftate-tail in bim. 5 0. Car. 367, 
+. The faid laſt Clauſe, if any of bis Sons, or their Heirs Hard, 1 = 
Wales Iſſue F their Bodies go alout, &c. which — a 
the firſt Words, that the Male Idue ſhall be Heir, „ 
by Deſcent, . the firſt Words, hat bis Son all have the 
Houſe” after bis Deceaſe, i. ſhall have it as Heir; for the 
Words of the Will make it manifeſt, and if. any of their 
ut, or | their Heirs Males Iſſue of their Bodies, &. alſo 
Fer it is ſaid, that then the next Heir to enter. 3. The (5)Bri 

ſhing probibired proves proves it alſo; for. as well his Sons as % Cr.Car.1zs, 
eirs Males are prohibited to alien or mortgage, &c. * 2 Rol. Rep. 
ud every Reſtraint 14) implies (and eſpecially in a Will) Sb e 
lat the Parties (if the Reſtraint had not been made) had Salt Sg: 
wer to do that which is prohibited, which is the Reaſon Ces db. 351. | 
lat he reſtrains them: And if his Sons ſhould have but an 38 P. 
. for Life, (c) this Clauſe of Reſtraint, That if, they 39.4. 42. b. 
box Ec. that then the next Heir ſhould enter, &c. Hob, 1 2828 
aud of none Effect. Co. | 
Bo the 2 Point, it was reſolved by the 2 Ch Juſtices, Cb. 224.8 >. _ 
Aon, and the Court of War That no (#) Condition or * rownl. 67. 4 
ſuing be ie by A 3 . 
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Quick f Caſe, 
Ve" Elizabeth Lady, Jobs Northcote, and 


" 


ied Babb and others of his Moiety of 


birds 19511 Bodley of the ſaid three Acres of Meadow, 


We of the Wardſhip of Audrew, Son and Heir of 
Per died; after whoſe Death John Northeote ſeiſed 


lid three Actes 


ſd 


M Queſtions were moved in this Caſe. , 


Thomas 
Au Tenants in Common, of the Manor of Neton 
ing the Meſnalty) held. of Queen in Capite by Knights. 
krvice, and one Will. Bodley Tenant peravail of three A- : 
of. Meadow, called Warram Meadow, held of the Ma- 
or of N. by Knights Seryice, Thomas Rh, IT 2 _ 
the ſaid Manor, 
Aide Uſe of himfelf for his Life, and after to the Uſe of 
ws Buick his Son and Heir apparent in Tail, and after- 
de to the Uſe of the Heirs of Thomas Quick; and after. 


en- 


td the faid oh. Quick and his Heirs, and afterwards 
Ws Puick five Days before his Death, and being fick, by 
lution betwixt him and his hy che enfeoffed his Father 
dd his Heirs, to the Intent to defraud the ſaid oh. North. 
Ne John 
Pet, being an Infant within Age, and afterwards oh 


the 


dy of Andre vw Quick, and afterwards Thomas Quick 
el, after whoſe Death the Moiety of the faid Manor 
ended to Andrew Ouick. he Queſtion. was, 
wether the Ward ſhip of the Body and of the Moiety of” 
of Meadow, belonged to the King, or 
Ine Rid hn Northcote, And this Caſe was argued by 
unſel learned on both fides, in Hillary and Eaſter Terms * 


den J Luick Ten't in Tail in Remaind. of the Meſnalty 1 


g of . 


ardſ] 


: 


dis Heir within Age, then e 


up... 
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Wardſhip. when Ten t for Life died, and 


A 


was the King's Title, which was begun before, conſummated; 


(s) Hardr. 24. 
Co. Lit. 30. b. 


15 2 


ſon join in a Foundat. the K. is Founder. As to that it was an- 


Antea 126. b. 


- 


de Feoffm. by Coltufion ofthe ſaid 3 Acres of Meadow, and of 


either for Life or in Tail, can remain. And that was the cleat 


ment to certain Perſons by Colluſion, that the Lord ought te 
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Quick f Caſe; pr N. 
by the Death of 
2 in reſpe& of 


John accrued to Northcote Wardſhip of the B 


the Moiety of the 3 Acres of Meadow, and afterwards when 
T ho. On 2 who was Ten't for Life of the Meſnalty died, then 


and therefore it was argued, that the K. s Title ſhould be pre- 
ferred; for now the K. s Title is by the Deſcent from him in 
the Remaind, and the Death of the Ten t for Life is but the 
removing of the Impedim. Et quando jus Dom Reg & ſubai. 
ti inſimul (a) concurrunt, jus Reg præferri deber. As in Dame 
Hale's Caſe, (b) Husband and Wife Joint: ten'ts of a Term for 
Years, the Husb. in 105 de ſe, he ſhall forfeit the Whole, Pion. 
Com. 262. and yet there it ſurvives till Office, but after Office 
it has Relation, either before, or at leaſt to the Time of the 
Death. Soin the Caſe at Bar altho the K. s Title is not full till 
the Death of the Ten'tfor Life, yet when he dies, then the K. 
Title is by the Deſcent which accrues together with the Title 
of Northcote by the Death of Job. Quick. Nota the Caſe put b 

Weſton in Dame Hale's Caſe of diſcent to a (c) Villain bei [ 
deot, 263.b. Vide 44 E. 3. 25. a. if the R and a common Fer 


ſwered and reſolved, that in this Caſe the Intereſt veſted in 
Northcote ſhall not be deveſted; for the Title of Norrhcote was 
(2) conſummated by the Death of . Quick, but by his Death 
the King had but a Poſſibility i s ſhould die during his 
Minority; for if Aud. fh come of full Age, during the 
Life of 7 bo. Quick, he ſhould never be in Ward, altho he wa 
within Age at the Time of the Deſcent of the Remaind. And 
* 0 s Caſe inthe 2 Part of my Reports f. 91. proves, that 
it is but a Poſſibility : For if aſtert Deſcent the Remaind. 
and before the Death of the Tenant for Life, the Seigniory 1s 
granted over, and afterwards the Ten't for Life dies, the Heir 
of him in the Remaind. within Age, neither the Grantor, not 
the Grantee ſhall have the Wardſhip of him. Yide 24 E. 3. 25: 
the Caſe of the D. of Lancaſter : But the ſaid Point never came 
in Queſtion, for by the Feoffm. of 7. Quick of the ſaid 3 Acres 
to T Lomas, the Meſnalty as to the ſaid 3 Acres was extinQ, 
cauſe . Quicł had the Reverſion of the Meſnalty ; ſo that th 
Reverfion being extinct, no particular Eftate of the Meſnalt] 


Opinion of the two Ch, Fuſtices and Ch. Baron. Vide 34.6 
1. 15 E.4.12.& 40 E. 3.14. the Caſe bre Y a 
2. It was moved, That when the Tenant makes a Feoff 


recover the Land by Writ of Right of Ward, before he ſhal 
bare 2 Writ of Raviſhment of Ward: and therewith 
prev, F. N. B. 144. k. 12 H. 4. 13. b. 13 H. 6. 1 

y* Priſor, and the Statute of 34 H. 8. in Cale 0! 
Colluſion gives a Writ of Right of Ward for the Bod 
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Nur Quick y Caſe. 

and Land, and therefore in this Caſe Northcore could not 
{iſe the Ward till he had recovered the Land; and then it 
Red, That the Title of the King by the Death of 
s Quick is in Poſſeſſion, and ſhall be preferred before 


| the Title of Norzhcore, which is only in Action. As to 
that it was teſolved, That the Title of Wardſhip which ac- 
crued to him by the Death of ohn Quick, ſaltho it ſhould 
de in Action) ſhould not be deveſted by the Death of an- 
other Anceſtor, ſ of Thomas Quick. 
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Bewley's Caſe. 


J Fonerd Bewley ſeiſed in Fee of an Houſe and certain 
Lands in Cuigath in the County of Cumberland, died 
1 - - - .. thereof ſeiſed 25 Fan. an. 38 El. r whoſe Death it was 
_— found by Office, that the ſaid Houſe and Lands, with the 
f Manor of Culgath, whereof they were Parcel, by the At- 
2 tainder of Treaſon of Andrew Hartley were forfeited to 
of King E. 2. and afterwards K. E. z. by his Letters Patent 
= granted the faid Manor, whereof, Sc. to Morigby in Fee, 
enend de nobis & heredibus naſtris per ſervitium medie- 
rat feodi unius militis imperpetuum, & reddend' inde no. 
bis bered' noftr per annum ad Scaccar 10 l. & faciend 
© + 109 he Gends aliis Capital Dom feodi illitis fi gui fuer, reddit & ſervi- 
. 4. ria que inde debebantur antequam ad manus noſtras deve. 
| nerunt; Salvis nobis & hered” noſtr feod” militum, & ad. 
-* excationibus eccleſiarum, E9c. and found further the other 
Points of the Writ: By Office after the Death of Morisby 
anno z2 E. 3. it is found, that the Manor of Culgatb, where. 
of, £9c. is, and before the Attainder of Hartley was held of 
Robert Nevil of Hornehy, qui illud tenui de Domino Rege 
in capite per ſervitium 16s. & 8d. ad cornagium ſolvend 
ad fe aſſumption beate Marie pro toto anno. Et Furt 
tores pred" ulterius dicunt, quod poſt mortem Chriſtophor! dt 
Morisby 3 partes difti manerii tenentur de Dom Rege per 
fervitium militare : And by an Office found aun 29 E.;. 
and another 48 E. 3. and by a Record anno 8 H. 4. in con. 
Collectorum rationabilis auxilii, Cc. and by Office 
anno 1) H. 8. and by Office aun. 38 H. 8. it was found (al- 
tho it was not in one and the ſame Manner) that the faid 
5 * of Culgath was held of the King per ſervitium u. 
} tar F. 2 v a 
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Pike IX. Bewley's Caſe; | 131 
And it was reſolved by the two Chief Juſtices, and the Ley de Garda, 
Chief Baron, that by the Patent of King E. 2. the Tenure . 
N of the Meſne ſhould be revived, altho' the King in the firſt 


Place had reſerved to himſelf other Services, / Knights 
Swat the Meſne before the Attainder held of the 


— 


ing in Socage, as appears by the ſaid Office in 22 E. z. 

and altho the Ki reſerved another Rent, yet becauſe 

the King for his C py and in Advancement of the anci- 

ent Right according to Equity and Conſcience, expreſly in- 
tended that the Menalty ſhould be revived (which by the 

Attainder of the Tenant peravail by Rigour of Law, with- > 
out the Fault of the Meſne was extinct) the Clauſe of Revi- 
vor of the Meſnalty ſhould he preferred before his Profit; 

and therefore the Tenant peravail ſhould hold of the Meſne, - 

as he held before the Attainder, and the Reſtitution of an 

ancient Right ſhould be preferred. And Sir J. Molyn's Caſe 


; in the 6 "art of my Reports, F 5. was affirmed for good 6 Co. 5. b. 5. a. 
. Lide 2 B. 3.33. eu 60. J. 8 E. 3. 283. (4) 17 E.;. 59, (4)65 Co.6-a: 
0 J. 25 E. 3.46. 46 E. 3. Petition (b) 19. 49 E. 3.10.22 AP..." 1 b. 
. 53, 31 A P. 30.4 H.6.2033 E 6. 7. Nora upon the faid J inft. jor. 
0 Books a Difference betwixt a Creation of a new Tenure, (4) 6 Co. 6. a. 
it vithout any aſpect to the ancient Right, for there the firſt ?t Rep. 43 
e Reſervation ſhall ſtand; and betwixt a Reſtitution of an an 3. 

* cient Tenure; for that ſhall be preferred before the Reſer- 

0- waion, which is firſt in Words, Nota @ good Difference. 
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* 

a = 4 

er "4" 

i : — 

e. Nr 

of 

15 * — U — — — —— — 

2 | 5 

4 

er 

3. 

* 1 

ice . 

2 44 

x | 

mi- 4 S 3 


J In Curia Wardorum: > 


- _ Thomas Holt Caſe. 


| Fkaneis Holt the Grandfather had Iſſue 7 howas Halt the 
Father, his eldeſt Son, and four other Sons, 7 hama, had 


ne Feist Francis the Grandfather being {eiſed of d: 


..-. .--. which were held of the King 
and of the other Lands not held, to the Uſe of 


Lancaſter, Part of 
| hts Service in Captte, 
and the reſt held of others, conveyed Part of his Lands eld 


vers Lands in Fee in the County 
ing by Ki 


Holl 
the Father, and Conſtance his Wife, yet living, for their 
| Lives, and afterwards to the Uſe of Ho the Son, and 
to the Heirs Males of his Body, with divers Remainders o- 
ver in Tail, the Remainder to Francis the Grandfather for 
Life with other Remainders in Tail, the Reverſion in Fee 
to the Right Heirs of Francis the Grandfather, and convey- 
ed other Lands held, c., to the Uſe of himſelf for Li 

with ſeveral Remainders to other of his younger Sons then 
living, for their Lives ſeverally, the Remainder to T Hm 
the Father for his Life, the Remainder to Francs the 
Grandfather, and to the Heirs Males of his Body, with di- 
vers other Remainders, the Reverſion in Fee to Frau- 
cis the Grandfather and his Heirs; Francis Holt the 
Grandfather died, Thomas the Father being of full 
Age, who tendred his Livery, and died before Liv 

ſued, or Office found: Francis the Son being of 
Age, and all this is found by Office, Francis the Son conti- 
nues the Livery, Conſtance fs Wife of Thomas the Father, 
sad the. four younger Sons of Francis are yet living. 
And two Queſtions were moved in this Caſe : 1. If the 
King ſhould have any primer Seiſin in this Caſe in Poſſeſſi- 
on, 2. If he ſhould bave any primer Seiſin for the Reyerſ- 
on in Fee (expectant upon the faid Eftates-tail) which 
deſcended after the Death of the faid Thomas the _ 


* ; * G » © N 
1 } l ! * 7 FF 1 
- 
= 7 . 


Phar IX. Thomas Holt's Caſe: 132 
lud in this ciſe theſe points (the caſe being often debated; and | 
good confiderat. had) were 3 to the firſt 3 points were 

reſoly'd. 1. That by the death of T ho. before livery ſued, the 

K. bud. loſt having any prigner ſqifin after the death of Fra. 

tho Grandf. as before in (a) Norzbcote's caſe, and in (I Hale s (a) Ant. 129. b. 
aß in the 8 wth of my reports, andoftentimes it has been re- 0 $ Co. 152. b 
ſoly d. And there is a difference betw ixt livery or primer ſeiſin, 

and mean rates, for livery ot primer ſeiſin is loſt by the death of 

the Heir, but mean Rates, if any are due, not; for they are ab- 

ſclutely veſted in the K. 2. That Fr. the fon ſhould not ſue live- — 
Mor pay any 3 ſeiſin, becauſe he was out of the ſtat. of 

1 HLS. £9 34 H. 8. as alſo it has been often times reſolved, be- 

auſe after the death of the grandfath. primer ſeifin was due by 

the father, and tho ſon living the father is not within the ſtat. 3. 

That where the ſtatutes of 32 & 34 H. 8. give the K. primer 

ſeiln in caſe of acts executed, that if the K. has a primer ſeiſin, i 
the ſtat. is (e) ſatisfied, and he ſhall not have of others in re- () Co 93. b 
mind. or of the younger ſons, c. as the common experience is Co. Lit. 78. a. 
inthe coutt of wards, Then it was ſtrongly utged, that in this 
aſefor as much as a right and intereſt of primer ſeifin was veſt» 
ed in the K.altho' afterwards by the act of God by the death of / 
Nu che primer ſeifin by act in law isdiſcharg'd,yet for as much p 

the K. ſhould have but one primer ſeifin, that for the land | 
454 tothe younger ſons the K. ſhould not have any pri- 

mer ſeifin 5 but it ſhould be accounted the laches of the K.'s 
alicers, that they did not force Th. to ſuc livery, or have taken 
ecutity of him toanſwer it. But it was reſoly'd, that the King 
ſhould have primer ſeiſin for the lands convey'd to the younger 
lonsin thiscaſe, becauſe they are within one of the 3 caſes in 
Mich wardſhip.and primer ſeĩſin are given to the K. by the 
laid acte, 5, advancem. of his wife, preferm. of his children, and 
, dym. of his debts : And the reaſon and cauſe of thisreſolution 
1 das that when the ſaid acts give the K. primer ſeifin, it is in- 
« fed of an actual and effectual primer ſeiſin, and not of any 
8 

| 


8 


0 


vhich is mathematical and imaginary, for the K.ought always 
Þ have the full and and compleat & effect of the thing which-is wo 

- Wc i» him; and therefore if one who is within the ſaid 5 caſes | Reg. 134. 
lies before livery, ſo that the K. has loſt his primer ſeiſin, and . 
usnot the effect of the ſtat. the K. ſhall have primer ſeiſin of o- 


N 2 3 e 

ndution, the (4 K. ſhall preſent again, for he has not the full Lir. Rep 135. . 

"hp leat effect of his preſentat. as it was reſolded by Sir its A 
1 o * 


Fd 


_—_ > b. 370. b. Caſe was ſuch, King H. 3. granted the Honour of &. Nolriy 


1 Thomas Holt Caſe. Pax HN. 
6 compleat, as it is reſolved in Ambroſia Gores Caſe in 

| . the's Part of my Reports, f. 22. B. and yet in theſe Caſes x 
{s) Co. Lx. ip. common Perſon ſhall be barred. In (a) 6 E. 3.6. 4. B. the 


P. 


with the Advowſon of Mixby thereto appendant, Rich. 
Com Corumb & Reg Almannorum,. and to the Heirs of his 
Body, ſaving the Reverſion to the King, which Earl had If. 
ſue Edmund his Son, and died, Edmund. his Son Of} 
Purific an. 8 F. 1. levied & Fine of one Acre of Land Par. 
cel of the ſaid Honour, with the . Advowſon of the {aid 
Church of Mixby, to the Biſhop of Rocheſter, Sc. which 
Alienation was before the Statute e Donis Conditionalibns 
made anno 13 E. 1. and afterwards the ſaid Z4mund Eu 
of Cornwal died without Iflue. And by the Authority of 
that Book it appears, that altho the Alienation was made 
before the Statute, and paſt prolem ſiiſcitatam, the Donees 
and their Iſſues habuerunt poteſtatem alienandi to bar the 
Reverfion of common Perſons, yet t ſhould not bar the K.. 
Reverſion, altho? it be with collateral Warranty, if there be 
not Aſſets deſcended, ſo that the K. may have a full 8. 
tisfaction and Recompence, for without Warranty and Re 
com it is not ſuch compleat Alienation, becauſe it mo. 

ta) co. Lit, ved from him who had not à compleat Eſtate, which ſhould 
19. b. 370. b. bar the King of his Reverſion: And therewith agrees () 
Saline Caſe, 45 Af. b. 6. and yet in the Caſe of a common Perſon ſuch 
Br. Aſſets per bare Alienation before the Statute, without any Warranty, 
„ or collateral Warranty, without any Alienation would but 
N. — the Donor in ſuch Caſe. As to 2 it was reſolved, and ſo vn 
- 68. it affirmed by the Attorney of the Court of Wards, That the 
--# Ss Uſage had always been in ſuch Caſes, that Francis being 
$53.6, © of full Age at the Death of Thowas the Father, the King 
10 Co. 96. b. Mould not have Primer, Seifin of the ſaid ſeck and fruitle 
Br res dg Reverſion in the Caſe at Bar; and the Reaſon is, becul 
Roys. the Words of Prerogativa Regis c. 3. are (c) Rex haba 
® 10 Co 80. b. Primam ſeiſtnam, c. capiendo exitus eorundam terrarus 
2 _ Pre- 89 tenementorum donec, &c. So when no Rent or Profiti 
— b. Kc. Felerved, the King can't take exitus, Cc. in ſuch Caſe, bu 
if the King's Tenant by Knights Service in Capits males 
gift in Tail, Tong a yearly Rent or other Profit to hi 
end bis Heirs, and dies, his Heir of full Age, there the 
may take Primer Seifin of the Rent or Profit which deſcend 
o the Heir for one Year: And ſo Nota for ſuch a ſeck an 
"fruitleſs Reverſion the Heir ſhall be in Ward if he be with 
in Age, but ſhall not pay Primer Seiſin for ſuch fruitlel 

\ Reyerfion, if he be of full Age at the Time of the Death 

be Anceſtor, . ' | SH 
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In Curia Wardorum, 


' Matthew Mene's Caſe! 


Arthew Nene the Grandfather being ſeiſed in Fee of ,, Co. bs. 


divers Mefſuages, Lands, and Tenements in Kent of 
Cuſtom of Gavelkind, and of an Houſe held of the King 
by Knights Service in Capite; and the Refidue of common 


thew, Thomas, John, and Andrew : Andrew the Father 
died, Matthew the Grandfather by his Will in Writing de- 
ed all his ſaid Lands, vis. to Mi. eldeſt Son of Andrew 
the Father one Part, and to the Heirs of his Body, and to 


whereof the Houſe held in Capite was Parcel of like E- 
ute; and to the other Sons of the ſaid Andrew the Father, 
nher Parts of the like Eſtate: Mattbeu the Grandfather 
fied ſeiſed of the faid Mefluages, Lands and Þ 

Matthew the Son being of the Age of of x5: Year and all 
the ſaid Brothers of Matthew being allve, and all this was 


Whether the King ſhould: have a 3 Part of the Mefluage 


1 ſhould have a 3 Part of the whole, whether 
c ſhould have a full 3d Part out of thePart of the eldeſt Son 


was ſtrongly urged, that the K. ſhould have but a 3 Part 
it the Land held and of the third Part of the Part of the 


Will had been made, the King ſhould have but the 3 Part of 
hich deſcended to the younger Sons, for where the Stat. 


Capite er fervitium militare, Oc. de ag 
. 5 | a eu 
: 


Perſons in Socage, had Iſſue Andrew, who had Iſſue Mar- 


Thomas ſecond Son of Andrew the Father another Part, = 


ound by Office. And in this Caſe 2 Queſtions were moved.z. - 
Aly, and not of the other Lands not held of the King? 2 


mly, or out of the Part of every Brother? And as to the firlk 


ddeſt Son; and their principal. Reaſon was, becauſe if no 
at which deſcended to the eldeſt Son, and not of the Parts - 


% 


tf Prerogativa Regis c. 1. faith, Dominus Rex habebit Stamf. Prærog. 
uſtodiam omnium terrarum corum qui de iffo tengus '* 


- „ . 
* 
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ern Matthew Mene's Caſe. Dar N 
tennuerunt, Oc. it is meant, if the Land deſcends to the 
ſame Heir, to whom the Land held deſcends, but if any 
Part deſcends to another Heir, the King ſhall not have it, 
and therewith agree 12 E 4. 18. C Stam]. prærog. &.] 
And the Statutes enable one to deviſe 2 Parts of his Lands 
for the Benefit of his Children, where the King would 
have all if no Deviſe was made, but in all Caſes where no 
Will is made the King would have nothing, there the Sta 
gave not any — or Primer or Seiſin, altho' a Will be 
made, and thereby the Land deviſed to his Sons, for that 
1s not within the Purview of the ſaid Acts. To which it 
was anſwered and reſblved, That it is true if no Will had 
been declared, the King ſhould not have the Lands held 
of others in Socage, which deſcended to younger Sons, but 
when by the Will (to which he is enabled by the Statutes) 
he deviſes them to his Sons, in ſuch Caſe the Saving in the 
ſame Statutes gives the King Wardſhip and Primer Seiſin; 
dad therefore pode Gals was dgvied for Law, Tene- 
(% Dyer 155, ments deviſable by Cuſtom in (a London came to King H 
B. „ g. by the Diſſolution of Abbies, and afterwards the King 
205. b. 206. 4. by bis Letters Patents granted them in Fee to hold by 
Dall. in Aſh. hr's Service in Cap1te, and the Patentee by his Will de- 
8.8. Lviſes them for Preferment of his Wife, Advancement of 
#l-54- P24: his Children, or Payment of his Debts, and dies, bis Heir 
Vibes. within Age, the King ſhall have the 3 Part in Ward: And 
_— 70. „ yet the Deviſe is good far the whole Land by the Cuſtom, 
77 1. without any of the ſaid Statutes of 32 & 34 H. 8. And 
©. Lic. 111, b, notwithſtanding the King in ſuch Caſe ſhall ha ve the Ward. 
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ſeiſed in Fee of an H 
of Land, 9 Acres af Meadow, | 

lo: and an half of Paſture. in Stallingborongh aforeſaid, - 
Free 4 the ſaĩd Sir Ed. — — as of his Ma- 
ef 18 que ſervitia Furatores ignorant 3 

"ne ne m— was allo ſeiſed in Fee of an Houſe, 
in Owresby in the ſaid 2 


ugh was 
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175 Manors to the Ules 5 55 
* in certain of the Manor of Darcy, an of — 
In certain of the Manor of Selby, to the Uk of Wit 
4 Katharine for their Lives, and to the Heirs Males 
be Body of the ſaid i Ham, the Remainder to the 
2 Edward in Tail, * other — in Talk. 
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Aſcough's Caſe: Parr N 
the Remainder to Sir Edward in Fee; and for the Ret 
due of the ſaid Manors to the Uſe of Sir Edward for th 
Term of his Life, and afterwards to the Uſe of the {yy 
William and to the Heirs Males of his Body, with d 
Remainders over in Tail, the Remainder to the rig 
Heirs of the ſaid Sir Edward; and afterwards the (1 
William died, as aforeſaid, ſeiſed, Edward Aſtough his & 
then being within Age, and that the ſaid Manors of Dam 
and Selby are held of the King Knights Service in 
Pite; and that Sir Ed. Aſtough the Father, William 
Katharine are yet alive. <7 20% 
And the ſole Point in this Caſe was ſhortly ſuch. U 
ing Lord, Meſne, who held by Knights Service in ( 
ze, Tenant peravail in Socage, the Meſne granted h 
Meſnalty to the Uſe of himſelf for Life, and aft 
wards to the Uſe of the Tepant peravail in Tail; if Wi 
this Caſe the] Meſnalty be ſuſpended” during the L 
of the Meſne, by Force of this Remainder in Tail, At 
it was reſolved, that a Remainder in Tail, or for Life, e 

t upon an Eſtate for Life or in Tail, ſhall never 
pend a Meſnalty, Selgnory, Rent, Oc. For altho' the! 
ately 


mainder yeſts imm , yet it can't 7 72 the prese 
Freehold of the Rent during the Life of the firſt Ne 
for Life, becauſe the Tenant for Life is Tenant to the Ii 
or to him in Reverſion as long as he lives, and he ſhall 
the Services, and the Avowry ſhall be made upon him, 
he is the very Tenant by the Manor; and during his 
the Heir of him in the Remainder in Tail ſhall not be 
Ward, Sc. and as a Seigniory, Rent, Oc. can't be (4) 
pended in Part and in efſe for Part, in Reſpect of the I 
out of which it is ifluing ; ſo a Seigniory, Rent, Ec. 
be we: ne in Remainder, and in eſſe for a particul evi 
ſtate in Poſſeſſion, for then (6) Fractions of Eſtates 4 
enſue, e Eſtates would be created without : 
nors or Leflors, -againſt the Rules and Maxims of the 1 

But in this Caſe aforeſaid, if the Meſne grants bis Met 
ty to- one for Life, or in Tail, the Remainder to the 
nant peravail in Fee; there the Meſnalty is extind, 
cauſe he has as high an Eſtate in the In eritance of 
Meſnalty as he has in the Tenancy, and there is not 
Poſſibility of reviving the Meſnalty. And in the ſame\ 
the Meſnalty is not extin& for the Inheritance, and # 
for the particular Eſtate for Life, or in Tail, in Pofl ll dee, 
but the Meſnalty by the Remainder in Fee is ext de o 
the Whole, for otherwiſe in the ſame Caſe this Ablug my 
would enſue, ſc. that there would be a Fee ee 
of the Tenancy peravail, and alſo a Fee-fimple of the i > 


P 2 - 


e err — N Comms 8 in Tall of 
Meſnalty only ; and ſo a Tenancy in mple would 
* iy beld of a Meſnalty for Life, or in Tall — 10 
nn Fee would be ifluing out of a Meſnalty for Life or _ 
. ail only, which is impoſſible, and by no Means can be. _ . 
1 ide 3 H. C. 1. 15 E. 4. 12. k : ? , 

ave 
7 


rer Aſcough Coſe.: | 139) | 


Nats Reader I conceive, That if the Lord grants his 
veniory for: Years, the Remainder to the Tenant vail 
Life, in this Caſe the Seigniory is ſuſpended, — 
he Tenant for Life has the Freehold of the Seigniory, and 
is Tenant to every Præcipe of the Seigniory, as in the 
ble of Lit. lib. 2.6. Atrorn.f. 128. if (a) Land is leaſed to @ (%) . Tk. 
(for Term of Years, the Remainder to another for Term 316. b. 
flife; and afterwards the Leſſor grants over the Rever- e 
5 and he in the Remainder for Life attorns, it is a good u 
tvenment, and ſhall bind the Leſſee for Years, without 2: 
Anornment made by him, for he was Tenant of the Free- 
A; and at the Common Law the Termor for Years was 
15 * * the ene the Tenant of 4s Freehold, . 
ſhould not (L) a Recovery at the Common ;; 3 
againſt the Tenant of Ge Freehold, becauſe he bed Aten 
\ Chartel. And where it is ſaid in this Caſe, that the An "2 
Iniory can't be ſuſpended in Part, and in eſſe for Part, as , . y. 15 Kb. 
g held in 32 H. 8. Tit. (c) Extingui t Dr. 48. that a In : 322. 
qularly true, but habet hac regula plures fallentias, all 22 46. a? 
lick may be well explained with this Difference between akin de 
AR of the Party, and Act in Law, or Act of the 3 Per- (c) Kch. 560, 
For by Act of the Party, be it rightful or wrongful the 5539. © 
le Seigniory, Oc. is ſuſpended, and therefore if the Lord, Gr 
Leflor diſſeiſes or (4) ouſts the Tenant or Leſſee of any 1 Ventr. 97 
t the whole is ſuſpended, as it is held in 11 E. 3. (4) Co. Lit. 
ſevit a1.) H. 6. 26. 4. 35 H. 6. Auowury 48. (e) 9 E. 4 1 Ke 
4 K. 7. 6. J. () 32 H. 8. aforeſaid. And the Book in ( Cd. 2. b. 
E429, 4. is miſprinted, for there it is ſaid; quod fuit ne- Br. Apportion: 
by all, where it ſhould be quod fuir conceſſum by all B. 57. 
Juſtices. Vide 9 H. 3. / The Law is the ſame, if the Co. Lit. 22 
Lord takes a Leaſe of any Part of the Tenancy, the (f) 32 H. 8. 
We Seigniory is ſuſpended, as it is reſolved in 32 H. 8. 8 
ke. 80 if a (%) Commoner takes a Leaſe of any Part of (g) Co. Lit. 
Land, in which, Se. the whole Common is ſuſpended ; 148. b. 
ierewith agrees 11 H. G. 22. 4. h. But in the Caſe of 00 1 Anderf. 
Nent-Service, if the Lord purchaſes Part of the Tenancy 4M 43, 445 
bee, Part is extinct, and in 2/7 for the Reſidue. Now, Goldsb. 53. 
ide other Part of the Difference by Act in Law, a Seig- M. d | 
may be ſuſpended in Part, and in efſe for Part; and 222 
Pore, (k) if the Lord ſeiſes the Wardſhip of the Land Co. Lit. 147. b. 
Tenant by Knights Service, now the Seigniory is 9 65 = 
Faded,” but if the Guardian endows the Wife of the 18. b. 
Mat of the third Part of the Tenancy, now the 1 Rol. 939. 
N Fart of the Seigniory is revived, and the Tenant in 
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Afcough's' Caſe; niz iy 


85. ſn dower (halt be {4) attendant to the guardian for 3 parts o 

6. becauſe the tenant in dower is in by akt in lan 
a6 it is held in 33 B. 3. Dower () 138. and ſor the fun 
Reaſon, a man (0) feifed of lands In foo takes 4 wiſe, 

infeofs another, the feoffee grants « rent-charge to the hy 

band and wife, and to the heirs of the husband, the husband 

dies, the wife is endowed of the 3 part of the land, out « 

which the tent is iſſuing, rr 5 

which the wife has for ſe is entinct, and the 2 pa 

refit remain to her, ifAving out of the other + Es, * ath 

1e is a n by act id law it ſhall be apportioned 

O. Lit. as it is adjudged in Furder's caſe, 3 E. 2. (4) Avraury 100 

Apo. 7148 30 (e Ag p. m tent charge ſhall be ſuſpe 


nn rr. bya&inlaw j and 29 4/7. pln 


, and in oy pan 

Br. — If guardian in knights ſervice ſeiſes the land of one daug 
: Co Lie 148. d. ter aud heir within age, the other daughter being of full age 
there the ſeigniory nded bars one moiety, and in ef 
_— for avocher mers" 0 7 wo (J) coparceners are of ſcjp 

; — and one diſſeiſes the wo. Lac or comes to the lat 
g defeaſi ble title, the other may diftrain her for her moi 
5 Jan ſor the act of her co ener can t prejud 
Ber in ſüch-caſe. And where it is ſaid in the caſe befor 
that where the tenant makes a leaſe for life, or a gift in ta 
the remainder over in fee, that the tenant for life, w "ne 
in tail is very tenant by the manner to the lord Ir 
it is true that at the com. law there are (g) 22 
"119, Ivowries for rents, ſervices, &c. 1. By reaſon of a tenutt 
upon one as upon his very tenant, and that is when the lo 
has ſee in the ſeigniory, and the tenant has Fee in the ten 
cp, us ſuper verum tenentem ſuum : 2. Upon one as upon 
| tenant by tho manner, t Aer derum tenentem ſul 

in forma pred; and that is when the tenant makes a le 
4 bot liſe, ora gift in tail, with the remainder in fee, inth 
ets. > caſe, if che lord has fee in the ſei . avow up 
2 the tenant for life, or donee in tall, as upon r 
. by the manner. 3. Upon one as u dialen tenant e mu 
* . ner omitting this word (very) an that is when the lord b 
a particular eſtate in a ſeigniory, as an eſtate in tail, eln 
for life, or leſs intereſt ſuper tonontem ſuum in forma pre 
ſo ſhall the donor upon the donee, the leſſor upon the let 
for life, or years, 4. pon the matter in the land; as within! 
fee and ſeigniory; as where the tent by knights ſcrvicen 
al leaſe for life rendring rent, and dies, his heir within # 
0 the guardian ſhall make ſuch avowry upon the leſſee, f. 

| per materiam fred” in terris if tenementis pred ul it 
5 Teodum & dominium ſuum. And all theſe forms of avomn 
4 you will find in your books 20 H. 6. 9. 1 H. 4.24. 12 E 
2. 26 H.. Avowe. 17. 9 El. Ny. 2 57.8. 5 H.. 1 r. eh 
* 131. 47 E. 3. Tut A . gov bY . | 
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A IX; Aſcough's Caſe: 736 
H 8. cap. 19. The Lord (a) may avow the T mY 
he x 3 the Terany, 8 — 2 ny 
ents within ee or niory, without maki | 
krowry upon a eee ay Co. Lin 16th, 

be will, to make his Ayowry according to the Common 
 F\ 
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Thoroughgood's Caſe. 1 


I T was found by Office in the County of Cambridge, 10 
Fan, anno 36 Eliz. by Force of a Writ of Diem clauſit 
extremum after the Death of Robert T horoughgood, tl 

he was ſeiſed in Fee of an Houſe, c. and divers Land 

and Tenements in Tadlowe in the County aforeſaid, ani 

». that the ſaid Houſe, c. was held of the King in Chief by 
| Knights Service; and he being thereof ſo ſeiſed, fecit & 

| ſigillavit in dicto meſſuagio quodaam ſeriptum indent, 
im hæc verba : To all Chriſtian People, c. Robert T horoug 
good ſendeth greeting, Sc. Know ye, that I the ſaid R 
bert for divers good Cauſes, Ec. have given, granted, an 
enfeoffed, and by theſe Preſents do give, grant, enfeol 
and confirm to Henry Hutton and Edward Eliot all th 
my capital Mefluage, E9c. Lands and Tenements, Ec. | 
bendum unto the ſaid Henry Hutton, and Edward Eliot, u 
their Heirs, Cc. dat 18 Fulitanno 35 Elis. Et witerius 

4 cunt, quod præd Robert jacens in extremis deliberavit oh 

| | præd meſſuagio pred” 18 Fulii ſcriptum præd indentuu 
efatis Henrico Hutton & Edwardo Eliot pro & in nil 
ne ſeiſine præd meſſuagir S omnium reſiduorum terrari 
dg renementorum in ditto ſeripto indentato contentorum : An 
further found the other Points of the Writ. And * l 
Caſe 2 Queſtions were moved; 1. If in this Caſe the Je 
have found a. ſufficient Delivery of the Indenture, to n 
ads, BA Deed in Law. 2. If this delivery of the Indentul 
E 1,394 in the Houſe, in the Name of Seiſin of the Hou 
49-b. and of the Refidue of the Lands and Tenements aforelal 
HR. 356,357- was 8 ſufficient Livery of Seiſin in Law, or not. / 
2 to the Firſt, it was — that the actual (a) Deliie 
of a Writing ſealed to the-Party, without any Wor 


- þ. . ' 7 


7 


ur I; r Cafe: 
u « good. delivery ; er 
1 15 eu guad geſtum oft inſpicitur: But here he ay 
wruing to you, which clearly is ſufficient, altho he 
* 1 his act. And therefore if 4. (s Dal. 104. 
wakes a writing to g. and ſeals it, and delivers it to J. as an ; _= Es 
eſcrow, to-take effeR as his deed. when certain conditions are 33%, 836. "= 
— 
the law reſ e to . 
words which will make Lege delle livery to — . 642,696, 
goa the matter nodelivery. And therefote is Mich.r 2H — bo 28 14 
by. (b)151.in Banco, Anne Quilter late wife,of Jahn be Sui Sci 1, a 
T the will of the 
ught an action of Deli — Cobham on n 9584 Oc. 05 2 Kol. 26; 
pleaded that hedeliver'dithe bond to the teſtator as a 
khedule, uponcondition ifthe made indentures between the 
— cos end ge ar eftaror ex altera Parte, ae certis 
& 'agreament inter eaſy” partes aatunc 
7 padunullanone præd ſcript oblig. Cc. ante «1 
bs Meet? — deliherand' d extunc _ ſeript 
r ftaret,ſinaliter, vacua foret : Et 14 
dictt qd pred reftas non fecit aliquam indent”: Er. 
1; it, 4 ſerips' Prad informs; pred deli- 
f dis indent — che Partes minime conſactis 2 2 0 
w fu, & hec, Cc. Judgm. ifaQion? And thereu WS 
— in law, and it was reſolv d that the aden d Fibers . 
| * Nbg ho the condition was not perform 
had judgm. to recover.” 29 T7, . 4 
2 — Bodenham eſqʒ pl. and Edw, Marmion 
"cons Ar bond — * ea rey and a de- 
upon ĩt, and judgm. given for t whic 
1 ſearch which I — to aa 2 
therewich agrees hg report f 19 (c H. S. S. 4. and takes (4) 2 Rol. 26. 
rence w hen ĩt is ſo delivered to the party himſelf, and 
en to a ſtranger, as it was there agreed. 35 , P. 6. (e) a (c) Co. Lit. 
mag take effect by actual delivery tothe — bime 5. — 
ithout guy, words: And as a writing may take effect Cr. El ON 356. 
ual delivery withqut words, ſo-it may take effect by Dall. 104. 
r actual delivery : As if a rinng is Ars 
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window, or upon u 2 (f)cable, andthe obligor ich R 

Kae ſee there e. the writing, 3 5 as-my deed, 1 vg 
1 bc takes it accordlingly, it is a good delivery in lau Cs. Lig.. 
entul be kane mager sf one (g makes Charter of . 
Heß vent, and within the view of his land, faith. to an- > Rot g-24. vJ 
rel i be you: the land enter into it and enjoy it ac- tre 7 
* 7 to the form and. efe& of this charron, and Palm, +a . 

i enters, it amounts to a livery 

Wor 2 the. land: And if words 1 72 caſe: ſhall a- 3 


o 4 livery. of ſeifin, by which freehold. ſhall 
16 a words ſhall amount to 2 2 . 


ry » 4 wth. N F 2» 2 q 
* ; ©, 13 2 * * * -< FA F ads ? * * * 7 "a \ a 3 
d - 9 3 * * ” = #5 | 
* - 3 * , ach 4 
= k > - L 1 + "_— : 
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 . _ Thoroughg@bdr Caſe. Paar 1 
of a deed where fore it wis contluded a forriori in che ciſe i 
2 bar, del en Rob.7 horoughgvod delivered the writing to the 
(6): Fol. 24. ties, Eat, Here Tdelrver you le writing, i ba goody 
© =, - HverythereoftotakeefteHas u derd: Vide 33 :. 33 E 
1 775 367. 43 E. 3. 28. 13 H. 4. B. 8 H. 6. 26. 9 HC 585 
Pes Hs. , If che obligor delivers the bond to the obiigeety 
-* © redeliverto him, the obligee may deta in the bond for everan 
8 eſe words to redelĩver to himare void: Vide 29 H. 348 
* 0) Dy. 3, 35. ( Dyer, & Trin. 4; E, between (c HawskſtonandCatct 
1 B. 256. in B. R. Where ſome opinions ex improviſo were concei 
ia z ved, that th offfgce might diver a bes as an eſcrow to the 
(e)Cr. El. 85, obligee; but believe you the ſaid judgments given upon d 
kx) 27 murrerin law in the point: "Wherefore as to the firſt point 
Noy 50. Was clearly reſolved, that the ſaĩd writing ſealed wel me 
Co. Lir.36. a. gg a deed by the delivery Morefaid. 


8 _ 453. As to che ad point, firſt it was cleatly reſolv'd, that the 

76. b. 5 a deltvery of the qeed upon the land, doth not amount toali 

Owen 44. Ty, for it bas another ee Fe. to take effect as a deed, as iti 
Sd. relolvedin Sburp f caſe amd El. in Om Banco reported! 

- Jac. 30. e in e partof my report f 46: u there it is well ag, 

| that to every livery of ſeiſin there is requiſite, Either an ad 

= which the law adjudges livery, or apt words which amount 
Nag g“ le, and there thecaſeof 43 Erf. Feoffments & () Faits 51. 
2 | cited, which 1s to this effe@: In Afiſe the recognitors found 
ſpecial verdict. ſ that the Pl. was ſcifed of land in fe land thi 
ten tdre and engroſſed acharter of Feoffmenitof chte land i 
view, Sc. inthe name of the pl. to the ten t bimſelf and hi 
heirs, and the ten t delivered the charter to the pl. and pri 
him todeliver ſeiſin in the ſame land; and the pl. would not dt 

| Hver ſeifin, but he delivered back the charter tothe ten tua 
: the land, and the ten't kept himſelf in, and if the delivery of th 
— charter upon the land was à ſufficient li very of ſeiſin, m1 

- the queſtion, and there Kirton juſtice aid, if the plaint. b 
| ke in this manner, when he delivered the charter to f 
tent, Sir deliver to you this charter in the name of ſei 
pol all the lands and tenements contained in the charter, 
| had been a good delivery of ſeiſin, but ſo he doth not do 
this caſe, wherefore the court awarded that the pl. hc 
Ka Of 8 And ork 9 — —— alcho — 11 
livery of ſeiſin is made elivery of a or 
the land it ſelf, whereof livery of ſeit is Ia and ſo 
is good to be obſeryed, yet a delivery of a turf or ti 
growing upon land ; of a piece of gold or filver, 
tber thing upen the land in che name of ſeiſin, is ful 
Sent, forths turf ortwig which grows upon the land, when i 
ſevered is not parcel of the land; and when the feoffor is up 
the land, his words without any act are ſufficient to mi, 
/ livery of ſeiſin; a if he faith, 1 deliver ſeiſin of "hp 
Aland to you in the name os all the land conta 

in this deed; or, enter you into this land, «ud take ſel 
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dur l horoughgood Caſe. 


th Ii the Name of all the Land contained in this Deed, - 
N + ſuch other Words, without any Ceremony or Act done; 
3 achat is the Reaſon that the Delivery * any Thing up- 
75 the Land in the Name of Seiſin is ſufficient, becaule his 


lords alone without any Thing were ſufficient ; for if words 
he out of the Land which is within the View are ſuffi- 
ein Law, 4 ſortiori when they are ſpoke upon the Land 
elt; and yet it is not wiſely done to omit uſual Ceremo- 
ies and Acts in ſuch Caſes, for they imprint a better 
lemembrance of the Thing which is done, becauſe they 
be {ubject to fight, than Words alone, which are only 
ard, and which eafily and uſually flip out of Memory: 
lherefore it was reſolved, That the Delivery of the Deed 
hon the Land in the Name of Seifin was ſufficient in I. aw. 
ad the ſaid Caſe of Sharp was affirmed for good Law in 
li Caſe, z. It was reſolved, That this Delivery of the 
ing amounted to two ſeveral Acts at one and the ſame 
bunt, vis. to deliver the Writing as a Deed, aud to dell- 


x Scifin of the Land according to the Deed. 
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1 Jones 393, 
&= Jac. 476, 


Piat. 681, 
82. 


PARK 16 Jacabi R. 


mn Curia Mardorum. 


Beaumont Caſe, 


SIR Humphry Foſter ſeiſed in Fee of the Scite of the M. 
naſtery of Gracedieu, and other Lands in 5 $ 
them to Fobn Beaumont and Elizabeth his Wife, and 9 
the Heirs of their two Bodies begotten, the Remainder i 
Fee to Fohn Beaumont; an. 6 E. 6. John Beaumont len 
ed a Fine come ceo to King E. 6. his Heirs and Succefl 
with Proclamations, King E. 6. anno 7. granted the ad 
Scite, Sc. by his Letters Patent to Francis Earl of E 
tington and his Heirs, ohn Beaumont died, after whok 
Death Elizabeth within five Years entred claiming her! 
tate, the ſaid Francis E. of Huntington died, i 
Son and Heir az. 16 El. by Indenture reciting the ſaid Gil 
by Sir Hump. Foſter to the ſaid ohn and Elizabeth 
Wit in ſpecial Tail, and that Elizabeth was then ſeiſed i 

her Demeſne as of Fee-Tail, by Force of the ſaid Gift, 
tified, allowed and confirmed to the ſaid Elizabeth herl 
ſtate, HabeuZum the Lands to her and to the Heirs of tit 
Body of the ſaid J. Beaumont deceaſed, and of the faidZ 
lizabeth. The ſaid E/izabeth died ſeiſed, having Iſſue An 
Beaumont one of the Juſtices of the Com. Pleas, Son wi 
ix of both their Bodies. Francis Beaumont ent 


Into the faid Scite, 5c. and took the Profits, Ec. and af t 
wards accepted a Fine with Proclamations ſur Conti a 


As droit tautum of two Strangers, with a Render for ninety 
nine Years after the Death of the ſaid Francis, it Ai 
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ar NK. Beaumont' Caſe. 139 
wife ſhould fo long live, the proclamations paſt, Fr. Beam (4)sCo.72.a.b, 
ont having iflue Sir Hen. Beaumont his elder ſon, and J. his I 57 405 
unger ſon,dy'd Sir H.being in ward to Q. E. attained to bis 257, 333. 1 Le- 
F ge au. 4) H. and before livery, by indenture 2 Zgcobico- 99: 34, 157. 
eenanted en ood confideration to ſtand ſeiſed tothe uſe-of 1 prows!” 
linſelfand the heirs males of his body, and afterwards to the Dall. in Keiw. 


of 7.Beaumont his brother and the heirs males of his body, 705. pl 7 Dall. 


with divers remainders over; Sir Henry died without iffue 54 70 — 


male, baving iſſue Barbara, who now is of tender years, and 1 Ander 39. pl. 
beard to the K. The queſtion was, whether the ſaid ſcite and db 312. 
d belong d to Barbara, or to the faid . Seaumunt: And in wo IT 5 4 
his cafe 2 WN were moved and argued by counſel on both Aſhpl. 2). Benl. 
| s,ſcint — terms of /in. Mich. & Hill. by Coventm, Tho, inkelw 213. pl. 
Dew, and E. Crooke on the K's part, and by Finch, Walter, = 1 | 
d Harris 3 on the part ofthe heir male: And the firſt pl. go, 714. pi. 

Ant was, if by the fine levied with proclamations, and the 255: Gr. Car. 

Neath of J. Beaumont, the wife had but an eſtate for life dil- * 1 
buriſhable of waſte, as ten't intail after poſſibility of iſſue ex- Co. 87. b 

tint? The 2admitting ſhe had an eſtate tail, what is wrought Lit. Rep. 201. 

byihe faid confirm. if thereby the iſſue in tail ſhall inherit or * — 
vt? As to the firſt it was objected, that by the fine levied by Moor 14). 

lle(s)husband, the eftare-taif was barred; becauſe the iſſue 1 And. 39. pl. 
whe to make himſelf heir of both their bodies, as it is ad- Gb 2 87. 
1 ed in 18 El. 3 5 f. l. So, and for the ſame reaſon, if one donee Ne 
Y attainted of treaſon, the eftare-tail is extinct, as it is ex- Moor 114. pl. 
A beld in 16 El. Dyer. 3 32. ö. and therewith agrees (c) 5 27, Hb . 
Ey 32.5. by Brian ch. juſt. of the bench, from thence It fol: Cr. Car. . 

ns chat the wife can't be ſeiſed of an eſtate· tail, becauſe the i Brownl. 139, 
e- tall by fine was batred and extinct; and therefore for 92 
wefſity of reaſon, the eſtate of the wife ſhall be (4) chang'd 'Gudb. 312. 


1 (an cftate for life diſpuniſhable of waſte : And it was re- f HI. 7. 33. 2. 
bea to the caſe in ) H. 4. 16. B. husband and wife ten ts 0 Es * 
Upecial tail are (e) divorced (which is intended of a divorce 2 Inf. 682. Br, 


lick diffolves the marriage ab initio, and the husband and Tails. B. E- 


lie 4 vinculo matrimonii) the donees have but an eſtate for — 


keir lives, becauſe the effate-tail is determined and extinct: Devorce 13. 
wa alſo urged, that if the wife ſhould have an eſtate in Cg. Lit 22. a. 
then ſhe might ſuffer a recovery, or levy a ſine, and 8 Bp 4 | 
her the conuſee of her husb. or prevent the K. of his for- on. 157. 1 Rol. 
ture for treaſon, which would be againſt the reſolutions a- Rep.424.2R0l. 
miidreported by the L. Dyer. Then if the eſtate is con- Wied . 
ted into an eſtate for life diſpuniſhable of waſte (C in the (g) 11 9 
Ware of a ten t in tail after poſſibility of iflue extinct, 7 Dr. & Stud. 
that the confirmat. enlarges her eſtate, and makes Bar- Goth Do LL: 
daughter of Sir Henry inheritable to the Land. x3.b4a 10H 6. 
But admitting for the argument of the ſecond Job 1. b. 4. E. 3. 25. 
at the faid . Elizabeth had an eſtate in ſpecial 1 
che reverſion expectant to the ſaid Henry Earl a Hs 1b. 
T ; of 2Ral.826,8283. 
Rol. Rep. ioo, 


Ns, 184. Weſt Symb. 180. b. 6 Co. 41. 2.2 Inſt, 302, 306. o Co. 63. 2. C2 Lir. 27. b. F. N. 
. p. 39 K. 3. 16. a. b. | 


ES 
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in reſpect of the eſtate of him to whom the confirmation i 


ee0.ſtate: Is to the firſt, the ſaid Earl has the entire reverſing 


© _ - confirms the eſtate of the wife, to have and to hold to her and 
to the heirs of, the body of the ſaid John and Elizabeth, 


(a) Plowd. 
r. Cr. . 
Lie. ſect. Loy 


Co.Lit.2 99-4.b. 


Cr. Kl. 163. 


Kelw. 119. 2. 


(6) Co. Lit. 
2090. d. | 
Fitz. Confirm. 


0s * 
(c) 2 Cn. 23. 2, 

J. 2. 82. a. 

11 Co. 32. d. 

23. b. 

1 Rol. Rep. 182. 

2 Rol. Rep 325. 

Moor 18, 317, 


'. JaKN: 


Hob. 132. 
Popham 193, 
194, 197. 

4 Co. 63 2. 
Latch, 269, 
270. 
9 2. 

er 47. p bl, 

Plowd. 132. b. 
Cr. Jac. 216. 
2 Kol. 835. 
N 9. a. 
Het. 77. 

Co. Lit. 220. 5. 
19 H. 6. 63. b. 


4E. 4. 36. „ > 


ol Huatingien to take effect in poſſeſſion (in reſpedt of th 
ſaid fine levied by the husband) immediately after thedeꝛti 


inheritable by the ſaid confirmat. for 2 reaſons, one, in re. 


reverſion. in fee, out of which he may derive as many eſtate 


the eſtate of the ſaid Elizabeth, for this confirmation al 
the quality of her . eſtate, and thereby incorporates a ne 


Beaumont Ca/e. Pur 


of the ſaid Elisabeth, then the à point is, if againſt the fad 
confirmation made by him who has the reverſion in fee ex, 
pectant as is aforeſaid, he ſhall enter into the land after the 
death of Eliza bet b, or if the confirmation to Higabetb inul 
ut ſupra, makes the iflues of the ſaid ohn and Elizabethin 
beritable; and it was ogy urged, that the Iſſues ſhouldhs 


ſpect of the eſtate of him who bas made the confirm. by wy 
of extractiaꝑ of a new eſtate out of the reverſion; the other, 


FSS FSS 


made, by way of incorporat. and alterat. ofthe quality of the 


in fee, out of which he may raiſe and create as many eſtates 
in tail one after the other, as he will, and therefore when he 


thereby the E. has excluded himſelf and his beirs by expreh 
words, ſo long as the ſaid John and Elizabeth have heir 
their bodies to claim the land: As if a feme (a) covert be 
ten't for term of her life, the reverſion over in fee, if he i; 
re verſion confirms the eſtate of the husband and wife, t 
have and to hold to them for term of their lives, in that 
caſe the husb. ſhall have an Eſtate for life after the death 
bis wife, for it would be againſt reaſon, that he who has the 


for lives as he will, ſhould enter into the land after the deat 
of the wife, during the life of the husb. againſt his own car 
firmat. when the husb. had ſuch. eftate upon which the ca: 
firmat, might enure, by way of extraction of a new eſtate 

of the reverſion ; and therewith agree Lit. J. 120, 121.9 
£.(b)17 E.45.68. b. So in the caſe at bar, it would be again 
reaſon that the E. who made the confirmat. after the deal 
of Elizabeth ſhould enter into the land, againſt the limitation 
of his on confirmation, vis. ſa long as the ſaid John and Z 
lizabeth have heirs of their bodies. Secondly, in reſpecte 


quality in the eſtate ; for where the E. after the death 
Elizabeth, might have entred and excluded all the hel 
in tail, now by this confirmation he has added thi 
enlarging quality. to make all the heirs in tail ioht 
ritable. And that a Confirmation may alter or 2% 


to the quality of the eſtate in land appears ke 
out books; and therefore, if the leſſor confirms | 


eſtate of his leſſee for life, (and adds this claw 
without Cc) impeachment of waſte, it is good. 90 ; 


4 


. 


. 


N. ＋ Caſei- 4 =» 4 4 140 f 
the Wi the lor" paramount confirms the eſtate of the me ſne with (2 (EK. 4.36 2. 
cauſe of acquirral, jt is good, 6B. 3:7. 19 Hi. 63. l. E. N. ns Coe, 


9 =. ” 


br N 


136. Vas 4 E. 4. 35. (a] Tſabel de Upſey's caſe.” So a con- Lit. 300. a. 
en ent. may alter the quality of the eſtate of the land; as if oer (42. . 
the eſtate of the feoffce is condit. the ſeoffor may con · re 


nul em bis eſtate abſolute, and ſo alter the quality of the eſtate 2 


bir be und, / from (+) conditional into abſolute, & 9 H. 6, y. Pewelge 42. 
ldbe Land Mayowe $5 caſe in the 1 part of my reports f. 146. So 1 


n h B. 3. 7. 0. B. If the lord of (c) ancient demeſne confirms Poſtea 142; a, © 
es eſtate of the ten t, to hold by certain ſervices ad commu- (4 Cr. Gur 
ese che eſtate of the ten t is nor changed, nor 3 Ceed. 
au er tranſmurat. of the poſſeſſion, yet the quality of his eſtate Hob. 257, 433. 

i for the ten't ſhall not be afterwards impleaded 4 TH ._:- 

by petit writ of 71g ht cloſe; and the land by the confirmar. is. 57. 231 — | 
tates d from the cuſtoms of the manor. So in the caſe at N. Beal. 44. 
u altho the eftate of Elizabeth is not chan nor any Pl-257-iAnder.. 
and Fnſmutat. of poſſeſſion had, yet the quality of the eſtate of 1 

the ſaid Elisabeth is changed, by incorporating of a quality Benl. in Kelw. 


l an d 2. | ire i pl. 7.4 13. b 
5 ETC 
t beg As to the ſirſt · point, it was anſwered and reſolved, that Mich 43. 


enges wife after the death of her husband had an eſtate in „Ant. 26 b. 
an; and for che bester underſtanding of the true Pi) Nbg, 
mung n cheteoß let us ſee, by what law the eſtate of the wife 346. Cr. Car. 
Wllbe altered and changed to am eſtate for life, and firſt, it 08.00.72. 2. 
wureſolved, that it was not by the com. law, for at the com. 14 
. i hands had been given to husb. and wife, and to the 102. Raym.s,7. 
ſein of their two bodies, and after iſſue the husb. had alien - 2 Rol. Cep. 321. 
ud bed, this allenar. had not barred neither the wife, Jene g; 
Authe iſſue in tail, becauſo the husband alone had not pores Moar 114 pl, 
e ü. —— as —_ ws 20” —— eſtate 125 3 
atly with his wife, and therewith agree 12 H. 4. (e) For- (2,2 dien 
ts. 21 E. 3. 45. and by the Stat, of W. 2. de dons el Lenne 
meronatibes, it is enacted, that a fine levied by ten t in Kol. Rep. 314, 
Near fit nullus. As to the caſe an. 16 El Reg of trea- 35, 125 215 


f © whereofthe husband is (f) attainted, it muſt be known, 324, 325, — 8 
5 * fach bar and forfeiture is made by theStat. (8 of 26 HS. 374, 416, 418, 
W . by which it is enacted, That every offender convicted ban bo 19% ; 
, tigh Treaſon, 8c. ſhall loſe and forfeit to the King, his 1 Jones 0, 77, 


ts and ſucceſſors, all ſuch lands, c. whereof any ſuch of- $219.71, 8. . 
ier mall have any eſtate of inheritance : But in the ſame; ö 7 5 
there is a ſaving to every perſon (other than the offen- Ca ind 8. 
kn, their helrs and ſuceeſſors, ) all tights, titles, intereſts, Ec. lat. 4 2 Aud. 
hat it 7 that the eſtate of the wife, if ſhe ſurvives Tt NG . 
husband, is ſaved by this act, and that the bar by the Co. Lic. —_ 
tute is only as to the iflues in tail, and not as to the 3 7 7 ge 
„ and the reaſon of the reſolution that the heir is Ee Has 85 N 
Wled in ſuch caſe is, becauſe be ought in his lineal con- Plow. 22705 
Face to make himſelf heir as well to the father as Godb. 3% 0), 


the mother by the opinions of Carlyn, Wray, Saund- 371 ry 1 


ves, 323, 234. Hob. 334,339 349,341,343:344:346,347- 418. 1 Leon, 21 Cr. Car. 42h. | 


* 4 * 


par 1X Beaumont / Caſe." Tar 
dathony, ſhould bar the oſtate- tail, yet there. it ia clearly ad (-)119.7.c.20, | 
nitted, that thewiſe remained ten t in tail z for there the que- . 
dion was, if the ſaid diſcontinuance for lives without watranty 30.2 10 1 
vas within the ſtat. of (a) 1 H. y. but if the eſtate of the wife 2. Winch. 43. 
had been changed to un eſtate for life, then without queſtion Leon. 164 
the ſaid leaſe ſor g lives had been a forfeiture by the com. law, $1,209.58. Cr. 
nd all the argument upon the ſtat. of 11 H. had been in vain, El. 2, 24, 513, 
and to no purpoſe, and in ſuch caſe the wife had an eſtate- tail 514.Godb, 6. 
reſtrained from alienacions by che at. of 11 #. 2. and not de- 455. 2 Judert 
ſendible to her ifſues. So in (b) Archer's caſe 20.El. Reg. iu tbe 3 Lot, F7. 
bart of my repores f. go. If the ſon of the tenantin tail inthe 0. 378. Cr, 
je ofthe father levies a fine with proclamations, this after the op E. &. 
death of the father (c) ſhall bar the eſtate· tail, and yet without 244. 1 Jones 
jon the father remains ten't in tail, altho the eſtate · tail 15 8 | 
h not deſcend. 80 if lands are given to an(4) alien and the 5; f 2.308- 
heirs of his body, he has an eſtate · tail, and yet ſuch eſtate after 341. Brid. 136. 
Bis death is not deſcendible to his iſſue. And if a diſſeiſor 6) _ 258, 
makes a gift in tail, the donee makes a feoffm. to A. and after- .S. Car ez 
wards levies a fine with proclamat. to g. who has nothing, his x Jones 33, 37, 
wwe ſhall bar the iflues in tail, becauſe the iflues in tail being 32 4, 81. 
wies hall not plead Quad partes finis nibil habuerunt, but inch 11 
Hall not bar the diſſeiſee by nonclaim, becauſe the ſine as to {c) 10 Co. oa. 
im was void : 80 as in ſuch caſe quoad the heirs in tail the Cadb 315. Cr. 
fine ſhall bind, but not guoaa the difeiſee, who isa : — = Aro 
Pari rations in the caſe at bar, this (e) fine levied by the huſ- 1 Leon. 244. * 
hand, as to the iſſues in tail ſhall be a bar, but not as to the 2 Leon. 36. 
wiſe, who is a ſtranger to it. Husb. and wite ars ten ts in ſpe- tb. 127. | 
Fal tail, the reverſion to the donor, they have iflue, the husb. Hob. 333. Cr. 
Wies a fine with proclamations to a ſtranger, and dies, the 5] 122, 6 
vie enters, the wife has deveſted the whole eſtate out of (4) 2 Rob Rep 
the conuſee, and reveſted the eftate-tail in her, the imme 321. : 
diate reverfion to the donor, and left nothing but a poſſibili- (e 8Co.724b. 
Ain the conuſee : Ergo, the eſtate of the wiſe is not chan- 27 1nff. Kt. 
into an eſtate for life, for then if error is in the fine, Hob. 257.333- 
Aue in tail ſhould have a writ of error upon the at. of 1 
. in the life of the wife, and fo che iſſue in tail 1 Peas 1 
would have an eſtate in the land in the life of the donee, Dall. in Kelw. 
Thich would be abſurd ; for he has not any eſtate by pury 201-8 Dall. 
c., and living the donee he can have nothing by deſcent, B. l. — 
eco the caſe of ) H. 4. 16. V. where after (g) divorce the 1 Anderf. 39. 
thate of the donees is changed to an eſtate for their lives, Pl 191. Sodb. 


hat is not like the caſe at bar for divers reaſons. 1. There * 557 | 
in Alh. 
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27 7 Beaumont's 'Caſe. PART N. 
mite Rewerſtaꝶ dr Remaindler in Fes had been in 4 Stranger, 
Asad not in dn Beaumont, then let us ſee when Bliaabeth 
e ntred aud was ſeiſed in Tail, what Eſtate was left in the 
. .  -- _  Conuſee ; and it was reſolved that no Part of the Eſtate- tall 
woes leſt in him, for the Wife was ſeiſed of the whole Eftate- 
| Tail, and no Part of the Reverſion remained in the 
OConuſee, for that was reveſted in him to whom the Never 
ion or Remainder did appertain, and from thence it fol. 
bos, that nothing remained in the Conuſee in ſuch Caſe, 
ted. 257. but only a (4) Poffibility to have the Land after the Death 
of the Wife (ho had the whole Eſtate-Taih ſo long as the 
Iſſues in Tail remained, if any were alive at the Time of 
the Death of the Wife 5 and without Queſtion ſuch Pofi- 
bility ſhall not paſs by the ſaid Confirmation. Then when 
N Beaumont had the Remainder in Fee, the Confirmation 
made by the Heir of the Conuſee could paſs nothing in te- 
& of the Poſſibility which was gained by the Fine during 
& Continuance of the Eftate-Tail, bat it ought to be ex- 
tracted from the Remer in Fee, and that it could not be in 
this Caſe for divers Reaſons : 1. The old Eſtate- Tail as to 
the Iſſues is barred and can't deſcend, but the Wife is foi: 
ſed of the intire old Eſtate, and no new Eſtate is created by int 
the Confirmation, but only the old Eſtate confirmed, ergy Wl ee 
it can t deſcend. | 2. A Confirmation can't add a deſcendihls 


QB 


— 


ATMDTIEOS£ 


| (us 
Quality to him who is diſabled to take by Deſcent ; a if WI en: 

b) 1 Lord and Tenant be of a Carve of Land, and the Ten't hu 7 
5 681. + Iflue, and is attainted of Felony, and the King Pardons i dit. 
Hob. 257, 333- him, and afterwards the Lord confirms the Eſtate of the Wl fate 
——4 - ve Tenant, and the Tenant dies, The Lord ' ſhall have the br it 
wel oh 25 | Land againſt bis own Confirmation, for the Confirmation I ivr: 
1 Brownl.140. can't add to the Eſtate of the Tenant a Quality deſcendible flute 
Wake to him who was diſabled to take the Land by Deſcemt: WI 7 
— = 7. So inthe caſe at Bar, the Confirmation of the Earl to Eli Eſtat 
Dall. in Aſh. 2aberh can't add a Quality deſcendible to the Iſſue in Tell, . 


N | ol 16. Who was diſabled by the Fine to take by Deſcent. 3. If this 
1 And. 39. Confirmation in this Caſe, ſhould add to the Eſtate of the 


. Benl. 225. 
47. H. 5. and 32 H. 8 
Beni: Am. Bftate-Tail is 
2 


7 in K-lwv. 


12 Mother, - ſuppoſe Sir George had confirmed the Efate 
tel Rep 251. of the Mother, yet after the Death of the * 


i - 


4 


* 
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pr N. Beaumont Cafe. 142 
me Land ſhould not deſcend to Aut hony, for the Conſitina- | 
don doth not increaſe the Eſtate of the Wife, but ſhe hath” 
der old Eſtate, and as it hath been ſaid, the ſaid Earl by his 
Confirmat. can't add a deſcendible Quality. 5. The Law is, 
if Ten t in (a) Dower over her Eſtate, yet for Waſte (Co. Lit... 
dans che Alen ell be brought againſt Ten't in Dower, 2 fal $18” 
and Damages ſhall be recovered againſt her, and it is a de-; Co. 24. b. 
ſcendible Quality to the Heirs of him in Reverſion: In that 1 3. 16. a. i 
Caſe to ouſt and take away that Charge of the Tenant in 2 B. 55. e. 
Dower, he in the Reverfion by his Deed confirms her B- Cr. El. 358: 
gate, to have and to hold to her for Term of her Life; and Fitz. Waſt 122. 
dies, and afterwards ſhe grants over her Eſtate, and for Waſte ly: mon A 
done by the Aſſignee, the Heir brings an Action of Waſte Br. Wan & 
againſt the Ten't in Dower, who pleads this Confirm. to her Regiſt. 72. a. 
to have and to hold the Land for Term of her Life ; inthis 1 a> 
(aſe,notwithftanding this Confirm. the Action ſhall be main- Fir. Watt 67. 


uinable againſt her, for the Confirmat. doth not enlarge her 
i Eſtate, and therefore it can't take away this deſcendible 
, Quilt to the Heirs to have an Action of Waſte againſt her 
(er her Afſignm. made of her Eftate, and fo is the Book . 
+; Wh «djudged in 38 E. 3. 23, 4. B. a principal Caſe : Pari ratione, 
| inthe Caſe at Bar, for as much as the Confirmat. doth not 
„e the Eftate of Zlizaberh, it can't add a deſcendible | 
Quality. 6. (5) Quelibet confirmatio aut eſt perficiens, cre- (6) Co. Lit: 


ſtens, aut diminuens : Perficiens, as in Mayowe's Caſe in the 295 Þ. 
Part of my Reports F. 145, 147. If Feoffee upon Con- 

d. makes a Feoffm. over, and the Feoffor confirms his E- 

hs BY fate to him and to his Heirs, iſta eſt cenſirmatio perficiens, 

er it doth not make Tranſmut. of the Eftate, but it corro- 

i locates and perfects the Eſtate, and makes it fimple and ab- 

die ute, where it was before conditional; and therewith agrees 

+ WC) K 6, 7. b. cited before. So if the Diſſeiſee confirms the le) Ant. 140. 4. 


” 


Elte of the Diſſeiſor, or his Feoffee, it perfects and cor- | 
N wbates his Eſtate, for where it was defeaſible before, it makes Z 
this de Eſtate indefeafible. 2. Confirmatio creſcens, ſ. when it en- A 
e uges the Eſtate of him to whom the Confirmart. is made; 
eto an Eſtate at Will to encreaſe it for Years, Sc. to an E- 
of i late for Years, to enereaſe it for Life, to an Eſtate for Life, 
che increaſe it to an Eſtate in Tail, c. or to an Eftate in 
cho WRT}, to increaſe it in Fee. But in the Caſe at Bar, præditt 
1 f. Wirmatio non fuit creſcens, for it did not enlarge the Eſtate 
Abe Wife, for ſhe had as high an Eftate in Point of Eſtate 


b) the firſt Gift, as ſhe had by the Confirmat. 3. Diminuens, * 
where the Lord confirms the Eſtate of his Tenant 

do held by Knight's Service, to hold in Socage, or to (a) Ant. 1404. 
vid by leſs Rent, or for Tenant in (4) ancient De- 1 
elne to hold at the Common Law, for thereby the — 
toms of the Manor are diminiſhed; but upon a Br. ancient 
mirmation to the Tenant the Lord can't reſerve new 8 oY 
KIvices ; as an Hawk for Rent, or Rent for an Hawk, 99 
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